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Board of Regents of Higher Education of the State of Montana (“BOR™) .
provides its Summary Response to the Petition for Writ of Supervisory Control

(“Petition”) of Montana Shooting Sports Association (“MSSA™) as follows:

L INTRODUCTION

In response to MSSA’s Petition to require the District Court to make MSSA
a party in an action between two governmental entities disputing which of those
two entities holds a constitutional power, BOR summarily responds that the
District Court got this right: An action like this “is a limited affair, and not
everyone with an opinion is invited to attend.” Order Denying Intervention
(“Order”)(Ex.1 to MSSA’s Petition (*“Pet.”), 13) (quoting Curry v. Regents of the
Univ., 167 F.3d 420, 423 (8th Cir.1999)). MSSA has only “an opinion” or
“preference” about how this litigation should be resolved—the same preference
advocated by Defendant Statc of Montana (“Statc”}—not a claim to itself posscss a
right to the constitutional power in question. Order.9. Thus, MSSA’S. rights are
fully protected by the Attorney General’s representation of the State, and further by
the District Court’s leave for MSSA to file an amicus brief. See, e.g., Mont.
Quality Educ. Coal. v. Mont. Eleventh Judicial Dist. Court, No. OP 16-0494, 2016

Mont. LEXIS 1121 (“MQEC™),*5 (Oct. 27, 2016). MSSA has failed to establish

ziny of the requirements necessary for this Court to exercise jurisdiction under Rule



14(3), Mont.R.App.P., accordingly, MSSA’s Petition for Supervisory Control must
be denied.

II. FACTS

As this Court confirmed last year, BOR is an independent board, mandated
and established by Montana’s Constitution, which is vested with “full, power,
responsibility, and authority to supervise, coordinate, manage and control” the
Montana University System (“MUS™). Sheeﬁy v. Commiss'r of Political Practices,
2020 MT 37, 929. This spectfic, constitutionally—grahted authority to govern the
MUS includes “the power to do all things necessary and proper” to the exercise of
these “broad powers.” Id. Exercising this authority, BOR limits the possession
and use of firearms, in most circumstances prohibiting open or concealed carry on
MUS property except by trained police or security officers. See Prelim. Inj. Order
(“PI Order™), 2 (Ex.A, hereto).

Despite the clear constitutional grant of authority to BOR over governance
of the MUS, in 2021 the Legislature enacted HB102, which requires BOR to adopt
policies permitting open and concealed carry of firearms on all MUS campuses and
locations, including in student dormitories. /d.2-3. BOR filed suit, seeking a
declaration that HB102 is unconstitutional as applied to it, and requesting
injunctive relief prohibiting enforcement of HB102 on MUS property. 1d 4.

Following a show cause hearing and argument by BOR and the State, the District



Court granted BOR’s preliminary injunétion motion. Id.1-2, 11-12. MSSA
thereafter moved to intervene “as of right” to support the State.! The District Court
dented the motion and scheduled the matter for merits briefing, ensuring
expeditious resolution of the constitutional dispute. Order.1, 13-15. The District
Court further granted MSSA leave to file an amicus brief. Id.

The District Court correctly determined MSSA has no right to intervene
because: (1) MSSA lacks a legally-protectable interest in the subject matter of the
action—“whether the Legislature or the Executive Branch, by and through the
Regents, hold general police power to regulate firearms on MUS property;” (2) the
rights that MSSA attempted to use to hijack BOR’s case as pleaded are not
“threatened whatsoever in this declaratory relief proceeding,” and (3) any interests
MSSA may have are adequately protected by the Attorney General’s
representation of the State and HB102. Order.5, 12-13.

III. LEGAL STANDARD

Supervisory control is an extraordinary remedy that may be invoked when 1)
urgent or emergency factors make the normal appeal process madequate, and 2) the
case involves purely legal questions. Rule 14(3). Petitions for supervisory control
in civil cases must also satisfy another criterion: (a) the other court is proceeding

under a mistake of law and 1s causing a gross mnjustice, or (b) constitutional issues

! Permissive intervention was not argued by MSSA below, and is not an issue here,
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of statewide importance are involved, Rule 14(3)(2)-(b). MSSA’s Petition does
not establish urgent or emergency factors making appeal inadequate, and does not
ﬁresent a purely legal question. The Petition does not claim MSSA’s asserted
“right” to intervene is a constitutional issue of statewide importance. The Petition
glso fails to establish that the District Court is operating under a mistake of law or
that the denial caused a gross injustice. MSSA is required to have satisfied all of
these requirements; having failed to do so, its Petition fails. Campbell v. Mont.
First Jud. Dist. Court, OP20-0360, 2020 Mont. LEXIS 2089,*2 (July 15, 2020);
MQEC,**3-6.

IV. ARGUMENT

A.  MSSA Failed to Establish that Appeal is Not an Adequate Remedy.

The Petition mostly ignores the requirements to obtain the writ MSSA seeks.
It discusses the “inadequacy of appeal” requirement in two sentences, which aver
that without intervention, “MSSA aﬁd its members will be denied the opportunity
to participate in the defense of the bill they have actively supported. If MSSA was
successful in appealing the denial of its motion to intervene, extended and needless
litigation would result.” Pet.16. This is entirely inadeqﬁate to meet MSSA’s
burden to prove appeal is not an adequate remedy.

First, in strikingly similar circumstances, this Court has held that the

opportunity to submit an amicus brief is participation in the defense of a statute
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eigainst constitutional challenge. Campbell,*2 (lack of “object[ion] to Petitioners’
participation as amicus curiae” precludes “extraordinary jurisdiction to review the
District Court’s interlocutory ruling” denying intervention); MOEC,*5 (“amicus
filing” in action challenging statute’s constitutionality, along with representation
by the State, is sufficient participation; petition seeking intervention denied); Seven
Montana Legislators v. Montana First Jud. Dist. Court, OP 12-0171
(“Seven”)(March 16, 2012), 9 (denying intervention and affirming “participat{ion]
in the action as amicus curiac” by legislators, including chief sponsor of challenged
bill, was adequate).A

Moreover, if MSSA were correct that the District Court needs to hear
MSSA’s purportedly important evidence regarding the background and passage of
HB102, then reversal after a successful appeal would be an adequate remedy for |
MSSA, which at that time would become a party to the litigation on remand. Here,
the District Court has granted a preliminary injunction precisely to “preserve the
status quo” as it was prior to cnactment of HB 102, meaning there 1s, per force, no
urgency or emergency. PI Order.11. Instead, this is a typical case where the right
to appeal precludes this Court from exercising its extraordinary, emergency
jlurisdiction. Having failed to establish the “urgency or emergency factors™ Rule
14(3) mandates for this Court to exercise jurtsdiction, MSSA’s Petition must be

denied.



B. MSSA’s Purported “Right” to Intervene Is Not a “Purely Legal
Question,”

Equally problematic 1s MSSA’s failure to establish that the District Court’s
decision to deny its motion for intervention as of right “involves purely legal
questions[.]” Rule 14(3). MQOEC is on all fours, but MSSA entirely ignores it. In
MQEC, a public advocacy group like MSSA petitioned this Court to reverse a
lower court’s order denying intervention to defend the constitutionality of a statute
and related administrative rule alongside the State. The lower court had denied the
motion, finding as a matter of fact (as here) that the group’s interests were
adequately represented by the Sta_te and would not be “impaired or impeded” by
disposition of the case. MOEC *4. Thus, here, as in MOEC, “[t]he abseﬁce ofa
pure legal question and the presence of factual issues is demonstrated in [the]
petition” 1fself, where MSSA argues its “interests and those of [1ts] members are
not adequately protected by [the State] [and] that [it has] interest{s] in the case that
may be impaired or impeded by its disposition.” Id.; Pet.17-18. These are
conceded factual issues that preclude jurisdiction under Rule 14(3). MOEC,**3-4.

Like MSSA here (Pet.13-20), the MOEC petitioner tried to rely on
Sportsmen for I-143 v. Fifteenth Jud. Dist. Ct., 2002 MT 18 (“Sportsmen™).
];/[QEC’,*4. This Court rejected that reliance because in Sportsmen the sole ruling
challenged by the petition was a purely legal one, namely whether (contrary to the

lower court’s decision there) “the primary proponent of a ballot initiative™ has a



I;egal right to intervene to address legislation arising out of that initiative. /d. But
in MOEC, as here, the rulings of “adequacy of representation” by the State and “no
impairment” of interests are fact-based and “discretionary,” precluding supervisory
control. Id. In short, this Court’s MQEC decision mandates denial because
MSSA’s Petition presents factual questions, not the “purely legal questions”
required by Rule 14(3).

C. MSSA Failed to Establish the Necessary Requirements of Either Rule
14(3)(a) or 14(3)(b).

1.  MSSA’s Request to Intervene is Not A Constitutional Issue of
Statewide Importance.

MSSA seems to rely only on 14(3)(a), not (b). Pet.14, However, the
Petition is not entirely clear, arguing that issues in the underlying action “are of
statewide importance” (/d.16), and that MSSA’s members have “an individual
right to keep and bear arms” under both “the Federal and Montana Constitutions,”
rights that “the State cannot assert[.]” Id.21. But as the District Court properly
concluded, these asserted rights are not at issue in the action filed by BOR and thus
are not “interests” that are “the subject matter of the action.” Order.3-5 (citing
Vinson v. Wash. Gas Light Co., 321 U.S. 489, 498 (1944); Arakaki v. Cayetano,
3;24 F.3d 1078, 1086 (9th Cir.2003).

Here, both MSSA and the Attorney General’s office have tried to hijack

BOR’s action and turn it into something it is not—namely, a defense of BOR



Policy 1006 against “right to bear arms” claims of individual Montana citizens.
That i1s improper. Order.5. The U.S. Supreme Court so held in Vinson, and this
Court concurred in Seven Montana Legisiators. Seven, 9 (“[T]he plaintiff is the
master of the complaint and has the option of naming only those parties the
plaintiff chooses to sue, subject only to the rules of necessary parties.”). The
constitutionality of Policy 1006 1s simply not at issuc. Order.5 (“A lawsuit is not a
general clearinghouse for all collateral and tangential issues, but rather a
determination of specific raised claims™). BOR did not suc MSSA, and the issues
MSSA wants to raise beyond those BOR pled are irrelevant to BOR’s action. /d.
Moreover, whether MSSA participates as an intervenor or amicus is of
import only to it, and does not raise an issue of constitutional statewide
importance. This Court has never suggested otherwise, focusing always on the
intervention issue put before it by a petitioner, not on the fact that the underlying
litigation itself involves constitutional questions. See, e.g., Campbell,**1-2;
MQEC,**4-5; Seven, 4, 8-10 (holding question of whether Legislarors have “a
right to intervene [regarding bills they voted on] involves constitutional issues of
statewide importance,” but stating no such constitutional concems for intervention
rights argued as private citizens). In short, because a private party’s desire to
ijntervene does not raise a constitutional concern, MSSA cannot rely on Rule

14(3)(b).



i 2. The District Court Properly Denied Intervention and Is Thus Not
Operating Under a Mistake of Law.

The Distriet Court followed Montana law, so Rule 14(3)(a) also does not
apply. MSSA doee not dispute that the District Court set forth the correct
requirements for non-statutory intervention “as of right,” nor that it correctly stated
the elements for intervention as of right adopted by this Court, which require an
intervention-applicant to “satisfy the following four criteria: (1) the application
must be timely; (2) it must show an interest in the subject matter of the action; (3)
it must show that the protection of that interest may be impaired by the disposition
of the action; and (4) it must show that that interest is not adequately represented
by an existing party.” Order.3 (quoting Mont.R.Civ.P. 24(a), Loftis v. Loftis, 2010
MT 49,99); Pet.12-13. Nor does MSSA contest that the “applicant must satisfy
[all] four criteria[.]” Loftis,f9 (emphasis added); Id. BOR agrees the motion was
timely, however, as the District Court correctly concluded below, MSSA failed to
establish the other three Rule 24(a) elements, something MSSA must do here to
cstablish “mistake of law” under Mont.R. App.14(3)(a). It has not done so. Once
again, the District Court-—not MSSA—got this right.

a. MSSA failed to establish a legally-protectable interest
related to the property that is the subject of BOR’s lawsuit.

MSSA argues the interests of its members “to c¢xercisc their campus carry

rights under [HB102]” on MUS property are sufficient to allow MSSA to intervene



ﬁnd join the State in arguing HB102 is constitutional. Pet.14-16. MSSA’s
proffered interest shows it fundamentally “misunderstands” the nature of the
“Interest” a movant “as of right” must establish; I;nere interest in the outcome of
litigation is not enough. Order.6-8; See Donaldson v. United States, 400 U.S. 517,
530-31 (1971). Instead, a movant must show a direct, legally-protectable interest
“rclating to the property which is the subject of the action[.]” Enz v. Raelund,
2018 MT 134, 957 (emphasis added).

The “property” that is the subject of BOR's lawsuit is “the constitutional
authority to regulate firearms on MUS campuses and other [MUS] locations.”
Order.4. The question in the underlying case is whether BOR or the Legislature
possesses that authority. There is no circumstance in which MSSA possesses that
authority; therefore, it does not have an interest in the property that is the subject of
this case. Order.9. Precedent fully supports the District Court’s conclusion that
MSSA lacks the requisite interest to intervene as of right.

In Donaldson, the U.S. Supreme Court determined that Donaldson, under
investigation for potential tax fraud, had no right to intervene in an action
subpoenaing records owned by Donaldson’s former employer. The Court
fecognized that Donaldson’s interest in preventing production of the records— -
potentially avoiding a tax {fraud indictment—"loom[ed] large in his eyes,” but

determined that such a “[non|proprietary interest . . . cannot be the kind

10



céontemplated by Rule 24(a)(2) when it speaks in general terms of ‘an interest
relating to the property or transaction which is the subject of the actioﬂ.”’
Donaldson, 531. The same is true for MSSA here. No matter how large in its
members’ eyes looms the determination of whether BOR or the Legislaturc “owns”
the authority to regulate firearms on MUS locations, MSSA does not itself claim
any propn'etafy or similar interest related to that authority. Since Donaldson, this
Court has decided several specific-res type cases and consistently required, under
Montana’s Rule 24(a), that a movant for intervention must “make a prima facie
showing of a direct, substantial, legally-protectable interest” related to the subject
property of the type required in Donaldson. Loftis f13; see also Enz,ﬁSS—GO; Inre
Heidema, 2007 MT 20, 11; DeVoe v. State, 281 Mont. 356, 360 (1997).

Under this precedent, the District Court properly concluded that MSSA
failed to make the necessary prima facie case establishing a direct, legally-
prote;ctable interest in the subject res: the constitutional authority to regulate
firearms on MUS properties. Order.6-11. Instead, MSSA atternpted to “inject
new, unrelated issues into the pending litigation,” which a prospective intervenor is
not permitted to do. Order.3-5 (quoting Arakaki at 1086).

MSSA relies on Sportsmen — virtually the sole authority it protfers to
support its arguments — to argue that because it lobbied the Montana legislature for

“campus carry” and was “involved every step of the way” in passage of HB102, it

I1
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ﬁas established a legally-protectable interest that “entitle[s] [it] to intervene as a
llnatter of right in an action challenging the legality of a measure it has supported.”
Pet. i4-15 (emphasis original). The District Court concluded MSSA’s reliance on
Sportsmen “is misplaced.” Order.9-11. In its Petition, MSSA gives no argument
why the District Court was wrong, but mereiy recites its brieﬁng from below.
Pet,16-22, The District Court was right.

First, unlike MSSA, the movants in Sporzsmen (the “Sportsmen™) actually
established the type of legally-protectable interest in property discussed above,
\;vhich supported their Rule 24(a)(2) intervention. The Sportsmen showed in their
.petition that “their members, as Montana citizens” had the necessary interest in the
subject property—the game animals that I-143 sought to protect—as “beneficiaries
of the State’s obligations as trustee for the management and protection of
Montana’s game animals.” Order.10 (quoting Sportsmen,f11). The Sportsmen’s
beneficiary status was why their having served as “the authors, sponsors, active
supporters and defenders of I-143” fnattered, and this Court identified this
beneficial “interest in the management and protection of Montana’s game
animals”™—the subject property—as the legally-protectable interest the Sportsmen

were entitled to protect against impairment. Order.10 (citing Id.§12). The District

Court correctly found MSSA has proffered no comparable interest here. Order.11.

12



Second, even if Sportsmen could be given the broad reading MSSA
suggests, this Court plainly limited its decision to primary supporters of ballot
measures like I-143, not legislation. Sportsmen,f6. This limitation properly
applied by the District Court is appropriate because the sponsors of a ballot
initiative have a different ownership-type interest in the outcome than do mere
lobbyists seeking passage of laws through the normal legislative process.
Compare Mont. Const., art. I1, §4 (“the people may enact laws by initiative™) with
Mont. Const., art. V, §§1, 11 (“members of the legislature” pass bills to make
laws). Here, MSSA is not the sponsor of a ballot measure, but instead “lobbie[d]
the Montana Legislature” for passage of HB102, a legislative bill enacted via
Article V, §11. Pet.5-11.

Courts have recognized that an “interest as chief lobbyiét in [a state’s
legislature] in favor of [a bill] is not a direct and substantial interest sufficient to
support intervention” as of right under Rule 24(a}(2). Keith v. Daley, 764 F.2d
1265, 1269-70 (7th Cir.1985); see also Mt. Envtl. Info. Center v. Mt. Dept. of
Envtl. Quality, 2001 Mont. Dist. Lexis 3418,*31 (First Jud. Dist. Ct., Oct. 5, 2001)
(denying intervention to lobbyist, citing Keith). This Court ruled similarly in
.‘;’even Montana Legislators, holding that once legislation has been enacted, not
even the chief legislative sponsor has a right to intervene in a case challenging the

constitutionality of the statute, either as a legislator or a private citizen. Seven, 6-8.

13



As such, the District Court was correct that Sportsmen does not give MSSA a
group that by its own admissi;)n merely lobbied the Montana lcgislature, a right to
intervene in this litigation. Pet.3-10. Rather, because MSSA lacks a legally-
protectable interest related to the property that is the subject of this action—the
constitutional authority to regulate firearms on MUS locations—the District Court
correctly ruled that Sportsmen gives MSSA no right to intervene under Rule 24(a).

b.  MSSA failed to establish impairment of any interest it
might have in the subject of this action.

The District Court also correctly held MSSA failed to establish that
“protection of [any interest it may have] may be impaired by the disposition of the
action.” Order.12; Loftis, 9. MSSA argues that its “campus carry rights” will be
impaired because BOR will continue to enforce its Policy 1006 if HB102 is
declared unconstititional, thereby “disruptfing] the statutory rights granted by

"HB102.” Pet.18-19. Again, this proffered impairment based on the continued
enforcement of Policy 1006 will not suffice because the constitutionality of Policy
1006 is not at issue in this litigation. Order.4-5.

c. MSSA failed to establish inadequate representation by the

State of any interest it might have in the subject of this
action. '

. As the District Court properly conchuded, when a proposed intervenor and

existing party “share the same ultimate objective . . . a presumption of adequacy of

representation arises,” which becomes even stronger when “the government and

14



"the applicant are on the same side.” Order.12-13 (qubting Arakaki at

1087)(emphasis added). It cannot be disputed that the State and MSSA are on the
same side. The defense of constitutional challenges, like BOR’s to HB102, is
“committed to the Attorney General.” Seven,**9-10. The Attorney General here
testified in support of HB102, and publicly vowed to defend HB102’s
constitutionality: |

Have no fear. My office is aggressively defending this

one. We’re going to win this one, we’re going to take
this one to the mat.

Lawsuits Linger Long After Session, Billings Gazette, June éO, 2021, pp.A1,A3S.
(Ex.B, hereto). Indeed, MSSA concedes that it and the State share the same
ultimate objective in this case. Pet.19-22,

The State, by way of Supplemental Response, argued below that it cannot
fully represent Proposed Intervenor’s Jegally-protectable interests, apparently the
proffered individual right to bear arms championed by MSSA. Pet. Ex.6.
Importantly, the State does not say it cannot, and will not, fully support HB102.
That is all that matters. This Court’s ruling in Seven controls. There, the Court
cietermined legislators, including the chief sponsor-of a challenged bill, are
adequately represented by the Attorney General in a constitutional challenge to a
bill they vote on or actively support, whether as legislators or private citizens.

Seven,**7-8. Under Montana’s constitution and statutes, “the defense of

15



constitutional challenges [to a bill passed by the legislature] is committed to the
Attorney General,” who must “defend all causes in which the State is a party.”
1d.*7. The District Court correctly determined that because the Attorney General
has so “publicly indicated his commitment to precisely secking the outcome
[MSSA] desire[s],” MSSA failed to prove the State will not adequately represent
fts peﬁinent interest, “successful[l] defen[se] [of] the statute.” Order.13.

MSSA again cites only to Sportsmen in support of its “inadequacy™
argument, and again flat out ignores why the District Court correctly found that
decision is inapposite in a matter not involving a ballot measure. Pet.19-22;
Order.9-11. Incorrectly stating “MSSA played identical roles” as the Sportsmen,
MSSA baldly aéserts that it “therefore ‘may be in the best position to defend their
interpretation of the resulting legislation.”” Pet.19-20. Not only is a lobbyist
different from a ballot measure supporter, but unlike the Sportsmen, MSSA is not
seeking to “defend its interpretation” of any legislation; it and the State agree on
what HB102 means. Also, the “existing party” in Sportsmen—Montana’s
Department of Fish, Wildlife & Parks (“FWP”)—was not involved 1n the initiative
process and “ongoing political cbntrovlersy surrounding the game farm issue”
ailowed the Sportsmen to adequately question whether the politically-appointed

-
fWP director would vigorously defend the Sportsmen’s interpretation of the

legislation. Sportsmenq14,16-17; citing Sagebrush Rebellion, Inc. v. Watt, 713

16



F.2d 525, 528 (9th Cir.1983).2 Nothing of the kind exists here. Thus, the District
Court properly concluded Sportsmen 1s inapplicable to MSSA’s intervention
arguments, and that MSSA failed to establish the necessary “inadequacy” of
representation by an existing party required by Rule 24(a)(2). Loftis §9; Order.9-
11, 13.

3.  MSSA Will Suffer No “Gross Injusticc” When Participating as
Amicus Curiae.

MSSA does not address how the District Court’s denial of intervention but”
allowing of amicus participation causes a “gross injustice,” seemingly conceding it
does not. As amicus éuriae, MSSA has ample opportunity to participate, voice its
position on relevant legal issues, and offer its perspective as a proponent of
HB102. As was true in MOQEC, MSSA here “has not demonstrated that its interests
in the constitutional issues could not be adequately represented by [the State] and
through its own amicus filing,” and simply failed to demonstrate a “gross injustice”
warranting supervisory control. MQEC,*4; see also Seven,**9-10; Campbell,*2

(no “gross injustice will result” where Plaintiff “did not object to Petitioners’

participation as amicus curiae™).

2 MSSA also ignores that since Sportsmen, the Ninth Circuit changed its precedent,
even in a ballot measure context now requiring proposed intervenors to make “a
very compelling showing” against thc presumption of adcquatc rcprescntation by
the State, a standard MSSA makes no pretense it could meet here. Prete v.
Bradbury, 438 F.3d 949, 957 (9th Cir. 2006).

17
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V. CONCLUSION

MSSA relies entirely on Sportsmen, but as both this Court (in MOEC) and
the District Court have correctly ruled, that ballot measure case is inapposite in
this action involving a challenge to the constitutionality of legislation. Because
MSSA has failed to establish any of the necessary requirements for this Court to
exercise jurisdiction under Rule 14(3), much less all of them—including
inadequacy of appeal, purely legal questions only, and inadequate representation
by the State—the Petition must Ibe denied.

Dated this 8th day of September, 2021.

Respectfully submitted,
/s/ Kyle A. Gray

Kyle A. Gray

Brianne C. McClafferty

Emily J. Cross
Holland & Hart LLP

/s/ Martha Sheehy
Martha Sheehy
Sheehy Law Firm

/s/ Ali Bovingdon
Ali Bovingdon
MUS Chief Legal Counsel

| Counsel for Board of Regents
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The undersigned, Kyle A. Gray, certifies that the foregoing complies with
the requirements of Rules 11 and 14(9)(b), Mont. R. App. P. The lines in this
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ANGIE SPARKS, Cierk of District Couri
By i Deputy Clerk

MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

BOARD OF REGENTS OF HIGHER
EDUCATION OF THE STATE OF
MONTANA,

Petitioner,
V.
THE STATE OF MONTANA, by and
through Austin Knudsen, Attorney
General of the State of Montana in his

official capacity,

Respondent.

Cause No.: BDV-2021-598

PRELIMINARY INJUNCTION
ORDER

On June 7, 2021, a Show Cause hearing was held to determine

whether this Court’s May 28, 2021 Temporary Restraining Order {TRO) in favor

of the Montana Higher Education Board of Regents (Board) and against Montana

should be medified to a preliminary injunction or vacated. The TRO enjoined,

among other things, House Bill 102’s (HB 102) to the Board, the Montana

Exhibit A, Page 1 of 12
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University System (MUS) and MUS’ campuses and locations. At the hearing,
the Board appeared via its counsel, Martha Sheehy and Ali Bovingdon along with
Regent Brianne Rogers, Montana appeared via its Department of Justice attomey,
Solicitor General David Dewhirst.

Without objection from Montana, Regent Rogers’ May 20, 2021
Declaration was admitted at the hearing subject to her cross-examination by
Montana in lieu of her testimeny. At the hearing, Montana elected to not cross-
examine Regent Rogers. Thereafter, counsel argued their clients’ respective
positions.

MATERIAL FACTUAL BACKGROUND

Since at least 2012, firearms on MUS property have been limited
by Board Policy 1006, Specifically, it provides the only individuals authorized to
carry firearms are:

1. those persons who are acting in the capacity of policy or

security department officers and who:

a. have successfully completed the basic course in law
enforcement conducted by the Montana Law Enforcement Academy
or an equivalent course conducted by another state agency and
recognized as such by the Crime Control Division of the Montana
Department of Justice; or

b. have passed the state approved equivalency
examination by the Montana Law Enforcement Academy; and

2. those persons who are employees of a contracted private
security company and who are registered to carry firearms pursuant
to Title 37, Chapter 60, MCA.

~ Board Policy 1006 {11/18/99 and revised 5/25/12).

Preliminary Injunction Order — page 2
BDV-2021-598
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On February 18, 2021, Governor Gianforte signed HB102. Most
of its sections became immediately effective although section 6 which is
applicable to the Board was to become effective on June 1, 2021. According to

the Board:

HB102 generally revises gun laws with respect to open carry
and Concealed carry. In Section 4, the Act allows concealed carry
“anywhere in the state” except at specific locations designated by the
Legislature. Those excepted locations include primary and
secondary schools; courtrooms, federal property, and airports, but
the Legislature did not extend the exception to the MUS or its
campuses and locations. In Section &, the Legislature revised the
existing “open carry law,” § 45-3-111, MCA in only one way; the
Legislature deleted the prior MUS exception in the open camry law,
Thus, by a purposeful omission in Section 4 and by a focused
deletion in Section 8, contrary to the status quo anfe, HB102 extends
both open carry and concealed carry to MUS’s campuses.

In addition to legislating firearm policies on MUS campuses, in
HB102 the Legislature attempted to override [the Board’s]
constitutional authority to manage, coordinate and control the MUS
in numerous ways with respect to this issue. Section 5 precludes [the
Board] from “enforcing or coercing compliance” with rules or
regulations which restrict the right to possess or access firearms,
“notwithstanding any authority of the board of regents” under Article
X. Section 6 precludes [the Board] from “regulat[ing], restrict[ing],
or plac[ing] an undue burden on the possession, transportation, or
storage of firearms on or within the university system property by a
person eligible to possess a fircarm under
state or federal law™ and who meets minimum safety training
requirements, except that it allows [the Board] to restrict campus gun
use only in limited ways. Section 7 provides that any person
suffering a deprivation of rights defined by the Act “has a cause of
action against any governmental entity[.]” Finally, in House Bill 2
[HB 2], the Legislature conditioned $1,000,000 in funding for MUS

i

Preliminary Injunction Order — page 3
BDV-2021-598
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upon the Regents surrendering BOR’s right, and its duty, to
challenge the law in a court of law.

(Dkt. 7, at 4-5 (May 27, 2021).)

On May 20, 2021, Governor Gianforte signed HB 2. Seven days
later, the Board filed is Declaratory Relief Petition in this proceeding wherein it
challenges HB 102’s constitutionality as applied to it, MUS, and MUS campuses
and locations.! It claims “HB102 materially alters the existing firearms policies
on all [MUS] campuses by allowing open carry and concealed carry, contrary to
existing policy adopted by the [Board] in 2012.”

The Board argues, in relevant part:

Montana’s Constitution vests sole and full authority in [it] to
“supervise, coordinate, manage and control the Montana university
system.” Mont. Const., art. X, §9(2)(a). In enacting HB102, the 2021
Montana Legislature (the “Legislature’) has impermissibly curtailed [the
Board’s] authority to determine the best policies to “ensure the health and
stability of the MUS.” Sheehy v. Commissioner of Political Practices,
2020 MT 37,%29. .., quoting Mont. Const., art. X, § 9.

If HB102 becomes effective immediately, the MUS will suffer significant
and irreversible financial injury. Immediate implementation of HB102
requires funds to create training programs, hire new employees, and other
functions. (Rogers Declaration, ¥ 8). The Legislature allotted $1,000,000
to the MUS to fund implementation, but that funding was contingent
upon BOR’s acquiescing to constitutionality of HB102. {Ex. 3). BOR
will still incur expense dealing with the fallout from any perceived
applicability of HB102, even if it is declared unconstitutional at a later
date. (Rogers Declaration, § 7).

(Dkt. 7, at 2; 12 (May 27, 2021).)

! With all due respect to Montana, the Court respectfully disagrees with it that the Beard substantially deloyed its
request for judicial declaratory relief.
Preliminary Injunction Crder — page 4
BDV-2021-598
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DISCUSSION

A.  Preliminary Injunction Standard

A district court may issue a preliminary injunction in any of the

following cases:

(1) when it appears that the applicant is entitled to the
relief demanded and the relief or any part of the relief consists in
restraining the commission or continuance of the act complained

of, either for a limited period or perpetually;

{(2) when it appears that the commission or continuance of
some act during the litigation would produce 2 great or irreparable

injury to the applicant;

(3) when it appears during the litigation that the adverse
party is doing or threatens or is about to do or is procuring or
suffering to be done some act in violation of the applicant’s rights,
respecting the subject of the action, and tending to render the

judgment ineffectual;

(4) when it appears that the adverse party, during the
pendency of the action, threatens or is about to remove or to dispose
of the adverse party’s property with intent to defraud the applicant,
an injunction order may be granted to restrain the removal or

disposition; [or]

(5) when it appears that the applicant has applied for an order
under the provisions of [Section] 40-4-121 or an order of protection

under Title 40, chapter 15.

Mont. Code Ann. § 27-19-201 (2019).

The Board only needs to meet the criteria in one of these subsections

for a preliminary injunbtion order. Sweet Grass Farms, Ltd. v. Bd. of Co.
Comm 'rs, 2000 MT 147, § 27, 300 Mont. 66, 2 P.3d 825. A preliminary

injunction does not resolve the merits of the case, but rather prevents further

injury or irreparable harm by preserving the status quo of the subject in

controversy pending adjudication on its merits. See Four Rivers Seed Co. v.

Exhibit A, Page 5 of 12
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Ct"rcleK Fapms, Inc., 2000 MT 360, § 12, 303 Mont. 342, 16 P.3d 342 (citing
Knudson v. McDunn, 271 Mont. 61, 65, 894 P.2d 295, 298 (1995)). When
considering an application for a preliminary injunction, a district court has the
duty to balance the equities and minimize potential damage. Jd. It is error for a
district court to determine the ultimate merits of the case at the preliminary
injunction stage.

In determining the merits of a preliminary injunction, it is not
the province of either the District Court or this Court on appeal to
determine finally matters that may arise upon a trial on the merits.
The limited function of a preliminary injunction is to preserve the
status quo and to minimize the harm to all parties pending full trial;
findings and conclusions directed toward the resolution of the
ultimate 1ssues are properly reserved for trial on the merits. In
determining whether to grant a preliminary injunction, a court should
not anticipate the ultimate determination of the issues involved, but
should decide merely whether a sufficient case has been made out to
warrant the preservation of the stafus quo until trial. A preliminary
injunction does not determine the merits of the case, but rather,
prevents further injury or irreparable harm by preserving the stafus
guo of the subject in controversy pending an adjudication on the
merits.

Yockey v. Kéams Props., LLC, 2005 MT 27,9 18, 326 Mont, 28, 106 P.3d 1185.
(citations omitted).

Here, the Board seeks preliminary injunction relief under Mont. Code
Amn. § 27-19-201(1) and/or Mont. Code Ann. § 27-19-201(2).

Section 27-19-201(1), MCA, provides that a preliminary injunction may
issue when an applicant has demonstrated that he is entitled to the
injunctive relief he has requested. To prevail under Section 27-19-201(1),
MCA, an applicant must establish that he has a legitimate cause of action,
and that he is likely to succeed on the merits of that claim.

Preliminary Injunction Order — page 6
BDV-2021-598
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Cole v. St. James Healthcare, 2008 MT 453, {15, 348 Mont. 68, 72, i99 P.3d
810, 814 (citing Benefis Healthcare v. Grear Falls Clinic, LLP, 2006 MT 254, 9
22,334 Mont. 86, 146 P.3d 714; M.H. v. Mont. High Sch. Assn., 280 Mont. 123,
135, 929 P.2d 239 (1996)).

As to section 27-19-201(2), the Board must make “some
demonstration of threatened harm or injury, whether under the ‘great or
irreparable injury” standard of subsection (2), or the lesser degree of harm
implied within thc; other subsections of § 27-19-201, MCA." Weems v. State,
2019 MT 98, 9 17, 395 Mont. 350, 440 P3d 4 (citing authority).

Moreover, contrary to Montana’s hearing arguments:

In the context of a constitutional challenge, an applicant for
preliminary injunction need not demonstrate that the statute is
unconstitutional beyond a reasonable doubt, but “must establish a
prima facie case of a violation of its rights under™ the constitution,
City of Billings v. Cty. Water Dist. of Billings Heights, 281 Mont.
219,227,935 P.2d 246, 251 (1997). “Prima facie” means literally “at
first sight™ or “on first appearance but subject to further evidence or
information.” Prima facie, Black’s Law Dictionary (10th ed. 2014).

Weems, at §18.
B. To Maintain the Status Quo, the Board is Entitled to a

Preliminary Injunction

The right to keep or bear arms” scope is limited
Montana argues “HB 102 protects Montanans® constitutional right

to keep and bear arms. The bill aims to increase the safety of Montana residents
by safe-guarding their fundamental right to defend themselves and others.”

Montana contends that the Board may not infringe on Second Amendment rights.

{ii

Preliminary Injunction Order - page 7
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The Second Amendment provides:

A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Amms, shall not be
infringed.
U.S. Const, amend. II.

The United States Supreme Court has held that the Second
Amendment protects an individual’s riéht to possess a firearm “unconnected with
militia service.” District of Columbia v. Hefler, 554 1.S. 570, 5825 (2008). At its
“core,” the Second Amendment is the right of “law-abiding, responsible citizens
to use arms in defense of hearth and home.” Heller, at 634-35. Notwithstanding,
however, the individual rights guaranteed by the Second Amendment, are “not
unhmited.” Heller, at 626. In this regard, the Heller Court identified a non-
exhaustive list of “presumptively lawful regulatory measures™ that have
historically been treated as exceptions to the right to bear arms. Heller, at 626-27
& n.26. They include, but are not limited to, “longstanding prohibitions on the

possession of firearms by felons and the mentally ill, [] laws forbidding

the carrying.of firearms in sensitive places such as schools and government

buildings, [and] laws imposing conditions and qualifications on the commercial
sale of arms.” Heller, at 626-27 (emphasis added).

Moreover, in Robertson v. Baldwin, 165 U.S. 275 (1897), the
United States Supreme Court made clear that the Second Amendment did not
protect the right to carry a concealed weapon. The Robertson Court stated:

[TThe first 10 amendments to the constitution, commonly known as
the “Bill of Rights,” were not intended to lay down any novel
principles of government, but simply to embody certain guaranties
and immunities which we had inherited from our English ancestors,
and which had, from time immemorial, been subject to certain well-

Preliminary Injunction Order — page 8
BDV-2021-598
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recognized exceptions, arising from the necessities of the case. In
incorporating these principles into the fundamental law, there was no
intention of disregarding the exceptions, which continued to be
recognized as if they had been formally expressed. Thus . . . the right
of the people to keep and bear arms (article 2) is not infringed by
laws prohibiting the carrying of concealed weapons[.]

Id., at 281-82.

In Montana;

The right of any person to keep ar bear arms in defense of his
own home, person, and property, or in aid of the civil power when
thereto legally summoned, shall not be called in question, but
nothing herein contained shall be held to permit the carrying of

concealed weapons.

Art. 11, sec. 12, Mont. Const. (emphasis added). This right is also not unlimited.
State v. Fadness, 2012 MT 12,931, 363 Mont. 322, 268 P.3d 17 (citing Stare v.
Maine, 2011 MT 90, 9 29, 360 Mont. 182, 255 P.3d 64). The Fadness Court

noted that: -

/i
it

In fact, in proposing Article I, Section 12 at the 1972
Constitutional Convention, the Bill of Rights Committee noted “that
the statutory efforts to regulate the possession of firearms have been
at the federal level and are, therefore, not subject to state
Constitutional provisions. In addition, it is urged—and requires no
citation—that the right to bear arms is subject to the police power of
the state.” Montana Constitutional Convention, Comments on the
Bill of Rights Committee Proposal, Feb. 22, 1972, vol. I1, p. 634; see
also Montana Constitutional Convention, Verbatim Transcript, Mar.
8, 1972, pp. 1725-42, Mar. 9, 1972, pp. 1832-42 (twice rejecting a
proposal to add nor shall any person’s firearms be registered or
licensed” to Article II, Section 12, with several opponents of this

Prefiminary Injunction Order - page 9
BDV-2021-598
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language arguing that the decision to adopt registration and licensing
requirements is a legislative, rather than constitutional, matter).

.

In addition, the “State of Montana has a police power by which it
can regulate for the health and safety of its citizens.” Wiser v. State, 2006 MT 20,
719, 331 Mont. 28, 129 P.3d 133 (citing State v. Skurdal, 235 Mont. 291, 294,
767 P.2d 304, 306 (1988)). In this regard, the state’s police power is valid even
when a governmental regulation infringes upon individual rights. Skurdal, at 294
(citing authority). Here, as agreed to by Montana, a constitutional issue remains
whether either the Legislature or the Board has the police power to protect the
safety and well-being of those who utilize MUS campuses and location. In this
regard, there should be no dispute that there are very few constitutional rights
which are always absolute and inalienable. /d. (citing authority).

At this juncture in this proceeding, the Court has nol been
presented with any controlling legal authority that the right to keep or bear arms
on MUS campuses and other locations under either the United States Constitution
or the Montana Constitution is an absolute right. Furthermore, there is doubt
who has the constitutional authority to regulate firearms on MUS campuses and
other locations.

Board aunthority over MUS campuses and locations

The Board has sole authority to “supervise, coordinate, manage
and control [MUS].” Mont. Const., art. X, §9(2)(a). In this regard, the Board has
broad constitutional and statutory authority to determine the best policies to
“ensure the health and stability of the MUS.” Sheehy v. Commissioner of
Political Practices, 2020 MT 37, 4 29, 399 Mont. 26, 458 P.3d 309.

Preliminery Injunction Order — page 10
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Since 1975, the Montana Supreme Court has steadfastly
recognized and upheld the Board’s constitutional authority when the Legislature
has placed policymaking limitations on the Board. See Board of Regents v.
Judge, 168 Mont. 433, 543 P_2d 1323, 1325 (1975) (Legislature's policy making
limitations placed on Board “specifically den[y] the [Board] the power to
function effectively by setting its own [] policies and determining its own
priorities.” Judge, at 454. “Inherent in the constitutional provision granting the
[Board its] power is the realization that the Board of Regents is the competent
body for determining priorities in higher education.” Id.

Here, at this juncture, it appears HB 102 interferes with the
Board’s constitutional authority to control, manage, supervise, and coordinate the
MUS. This would include, but not limited to, the Board’s authority to prioritiz_e
and implement fircarm policies on MUS campuses and locations as set forth in
Policy 1006. It also appears that Policy 1006 relates Lo the Board’s prioritization

of student, visitor, faculty, administration and staff protection, safety and well-

being on MUS campuses and locations.

In addition, based upon Regent Rogers’ uncontroverted
Declaration, the Court agrees with the Board that it “has not just established
‘somne degree’ of financial injury, but has amply demonstrated signtficant
[financial] injury” if this Court’s vacates its May 28, 2021 TRO.

ORDER

Based on the above and to preserve the status quo, the Board has
“demonstrated either a prima facie case that [it] will suffer some degree of harm
and [is] entitled to relief [Mont. Code Ann. § 27-19-201(1)] or a prima facie case
that [it] will suffer an ‘irreparable injury’ through the loss of a constitutional nght

Preliminary Injunction Order ~ page 11
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[(Mont. Code Ann. § 27-19-201(2]).” Dwiscoll v. Stapleton, 2020 Mont. 247,
17,401 Mont. 405, 473 P.3d 386. Accordingly, the Court hereby ORDERS,
ADJUDGES AND DECREES as follows:

1.  The Board’s preliminary injunction request is GRANTED;
and

2. This Court’s May 28, 2021 Temporary Restraining Order is
CONVERTED to a Preliminary Injunction until further order of this Court in all

respects.
ta
- ORDERED this /__day of June 2021.
— A
MICHAEL B/ MéMAHON
District Court Judge
cc: David Dewhirst, (via email to: david. dewhirst@mt.gov)

J. Stuart Segrest (via emalil to: ssegrest@mt.gov)

Hannah Tokerud (via email to: hannah tokerud@mt.gov)

Ali Bovingdon, (via email to: abovingdon@montana.edu)
Martha Sheehy, (via email to: msheehy@sheehylawfirm.com)
Kyle A. Gray, (via email to: kgray@hollandbart.com)

MFMAM/BDV-2021-598 Board of Regouts v, Siats of Montena, ct &l ~ Preliminary Injunction Orderdee
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Promise of future litigation

Wids a common refrain from
bpponents to bills passed by
the Republican-majority Leg-
islature this winter and signed
into law by the state’s first GOp
governor in 16 yesrs,

Twoand a half monthg after

the end of the -

80-day session,
the chickens are
cominghometo - §
roost.

“T think this
bil]"s unconsti-
tutional. It’s Probably going to
die by fiscal note or the fact it
goes to court,” said Rep. Geral-
dine Custer, a Republican from
Forsyth, back in late January
when the state House first da-
bated a bill that bars tranggen-
der women from playing on
women's sports teams,

That bill, now a law, s now
part of litigation filed by more
than a dozen plaintiffs, rep-
resenting both groups and in-
dividuals, that object to three
other newly minted statutes as
well, ) )

Todate, a dozen lawsuits have
been filed stemming from this

<" Please see LAWSUITS, Page A3

—
———

O

BILLINGS GAZETTE

Lawsuits

year's Legislature, with 10
filings challenging 11 new
laws. One has been decided,
with the Supreme Court up-
holding the governor's new
power to directly appoint
judges to fill vacancies. Two
others were dismissed by the
high court tobe filedinlower
courts, where they and the
other challenges are work-
ingthrough thelegal process.

Neither the Legislature
nor the Attorney General’s
Office formally keep track of
theamount of litigation filed
after each session. But most
political observers, with the
exception ofthe new solicitor
general, agree it’s more than
Seen in recent memory.

Many link the bumper
crop to the new landscape in
Helena; that two branches
of government — the Lagis-
lature and the executive — are
both held by the same party
for the first time in a decade
and ahalf.

At the Montana Repub-.
lican Party Convention in
Helena on Friday, Republi-
can Attormey Genera) Austin
Knudsen hammered on that
point in a unchtime speech
to party members. Knudsen
is a central player in the legal
fight, representing the state
in what’s been filed so far.

“Y can personally attest to
how absolutely frustrating it
has been for the last several
decades to be inthe Legisla-
ture with a Democrat in the
second floorin the governor’s
office,” the former Speaker
of the House said. # ... And
that's why thissession was so
fun towatch. We had Demo-
cratheadsexploding because
theynolongerhavetheback-

stop of the governor'sveto? .

Anecdotally, Lee Banville,
apolitical analyst at the Uni-
versity of Montana, said the

amount of liigaHon was up. -

. "I do think we see more
lawsuits being waged this
year than we have seen in
any -year I remember, or at
least lawsuits being dis-
cussed and being weighed
Banvillesaid. - -
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While litigation stemming
fromthe sessionisn’t taliied,
the number of bills vetoed is.
This year Republican Gov,
Greg Gianforte vetoedjust 17.
Inhis first term in 2013, for~ _
mer Democratic Gov. Steve
Bullock used his pen to kill
71 bills from the GOP-ma-
jority Legislature. He vetoed
58 the next session, 56 in'the
following and 36 his final year
inoffice. | )

Bills Bullock vetoed, like
this session’s House Bill 102
fobroadly expand where guns .
can be carried, became law
this winter and are among
those being challenged in
the courts.

Is any publicity
good publicity? -

The hew law expanding
where firearms can be car-
tied also applies to college
campuses. This spring the
Montana Board of Regents,
which oversees the university
systerm, voted 7-0 to pursue
what it was careful to char-
aclerize as *judicial review”
of the new statute.

Chair Casey Lozar said in

the Maymeeting there wasa
Jarge number of public com.-
ments aboutthe newlawand
an “overwhelming” amount
were againstit, whichledthe |
Regents to take action. Still,
he and other Regents em-
phasized the Legislature as
a “key partner” and wanted
to continue to work together
“in good faith”

#But at the same Hme it's
ourrightifnot cur cbligation
forusto seekthisjudicial re-
view! Lozar said then.

. But Knudsen last week
characterized it as “the col-
leges and Board of Regents
have gone apoplectic” .

Knudser told thecrowd at
the GOP convention the Re-
gents were argning they had

the authority to tell students

“winen and what constitu-
tiona] rights they can exercise

on a college campus?



*“Have no fear. My office is
aggressively defending this
one. We're going to win this
one, we're going to take thig
one to the mat. And we're
going to defend Montanans’
right to exercise their con-
stitutional rights, even once

they step across this. Hitle

Imaginary line onto college
campus,”. Knndsen said to
applause from the crowd.:

Insomeways, regardless of
the outcome, just having the
fight — along with the press
coverage and public aware-
ness — is valuable for politi-
cians like Knudsen, Banville
gaid. .

"Cbviously . everybe dy
is going to use thege legal
fights for their campaigns,
their fundraising, their mes-
sages to constituents and
Supporters” Banville said,
“Whether HB 102 goesdown
or is made law, Republicans
are going to claim victory for
fighting for Second Amend-
ment rights. Liberals and.

‘Progressive groups are going
to claim victory for fighting
to protect student safety
fromnore gun viglence. And
evenif they lose, either side,
they're going to use it toraise
money. They’re going to use
ittomessagethe campaign in
ayear and a half” .

At the convention, Knud- *
sen called the firearms Jaw
“The most important, sig-
nificant piece of pro-Sec-
ond Amendment Iegistation
this state has seen in aver 25
years” e

. He plowed ghead, telling .
fellow party members i
you follow the news at all,
you know that my office hag
leaned in a little bit, and we
have picked a few fights?

Judicial attacks =~ |

Anotherlayer tothelitiga-,
tion landscape Republican'
lawmakers” open season om,
judges. RO St

P

L)
“ITils session; GOP lagis-

. lators brought years of frus--

trations against the judiciary
to fruition. They passednew
laws that expand thé execu-
ive’s power to pick judges,
which triggered a'Jawsuit
within 24 hours of the bilf be~
coming law, While the state’
Supreme Cowrt upheld the
law {Senate Bill 14 0), Justice
Jim Rice isgued a scathing
opinionthat excoriated law-
makers and Knndsen for their
actionsthatincludedsaying,
oi behalf of the Legislature,
they'd ignore a court order

blocking subpoenas.

The Legislature also un-
earthed emafls of judges
weighing in on. bl that
would affect the judiciary.
While Supreme Court jus=
tices have defended the
Emails, Republicans used
them ag a sinokj
forma select comimittee to
continue inquiries into the
judiciary after the eng of the
biennia] session and raise
concerns about pubkic re-
cerd palicies among judges
andthe state Supreme Court
administrator, | )

. "Wehaven't seen this Jeve]
of politicization of the judi-
ciary at least in the last 15-20
years,” Banviila said.

Koudsen told the Gop
convention thejudicialnom -
inatingconunjssionﬂlatused
to forward a list of judges for
the govemor topick fromhad
been “controlled by the trial
lawyers” for the fast three
decades or longer. $B 14p
eliminated the commission,
“My office along with the

Legislature — we'veshineda
big bright light on the Mon-
tana Supreme Court apd I'm
here to tell you they don't
like it,” Knudsen gaid again
to applause. “Ty say that
we've uncovered some uy1-
setthing things is putling in
verymildly?

king. pun to.

-One last effort
Without that veto back-
'stop, the courts are now the
last stop for opponents that
, didn’t succeed in blocking a
" policy during the session,
“When you can’t win at the
Legislature and you can’t win
with the governor, you tryto
‘win at the comt by arguing
the law is unconstitutional
or infringes on the rights of
others, and this is where a
'Iot of the prograssive greiaps
.&nd Democtatic activists are
{goirig get their fight becapse
they really didn’t get it in the
sesslon,” Banville said,
David Dewhirst, the state
:solicitor general who de-
fends Montana i thess
. lawsuits, takes a dim view of
: legal challenggs that restate
}“concems raised during the
.3egsion. Dewhirst works far
- Republicati Attorriey Gerieral
Austf Knudsen, _
«  “It seems.like a Jumber
. of these legal challenges
are really just regurgitated
. policy disagreernerits, and
Pll say, for my.part 'm not
'overly Impressed with sev=
~ erdl of them " Dewhirst said’
" “I think the state's on very
solid footing?

Dewhirst also sees litiga-
tionasan attempt to gat what
couldn’t be achieved during
the session and is no Jon-
ger an option with the GOP
holding both the Legislature
and governor’s office.

“Maybe there’s. a sense

P Y
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P athoes i B
¢ I whith ‘thag were

passed througlite: Legisla-
;- tte and sighed by the gov=
. ernor and thete’s apatterdpt -
By scmeof the plamtxffs and
. their attomeys to use the

. courtsasa secondary-veto; g~
i super-veto overthese pretty‘
ulgr i Hat 5 } but that’s nonnal and that’

POP iar

M 'tana*Democretlc Party,
1d.l.§pqtes that chamctenza-

i:ton, Thie party-ig: sujng the
‘s e tary of State gver three

) ‘ofitepie-
i entlng Monta.na ety se-
‘riously; so “cértainly there
»would have beenreally cate-
“ful: oversight on whether
. somethmg was unconstihi-
Honal or a-violation of free-
~doms? Liickey:: sdid, “But
thetedre checks andba]auces
inour Systemof govemment
“and’ .Repiiblicans; are. ‘just
Arying to itvalidate them by
_ suggesnngthatapxocess that
it essenhaltoAmenca be ex-
ormsed” oy

) What's the tab’

. Cost is generally one of -

the blggest ques’oms for
-any defendant ina Iawsmt

Tt thmgs opetate, defer-__ﬂge [__)Q], .tlgeytd_ b paid-“as
entIyWhen it's the statebe- directeq” bt i
Ing sued,

Genera]]y, .th
. general, attoriey general
and their support, staff in

.ihé D Department of ]’ushce s,

le Services Buréau defend
Montana Bothi the. attor-
ney general and govemor s
offices say that. the. cost to
htlgatlon is acconinted for in
" émiployees’, salarigsand does

;" ok come Wlﬂl arn; _dmonal

. ofﬁce, Je

ha\rebeeu no addmonal costs
thafire not. -coyéred inthe
legmlatwe appropiiaticn?

stram

“Fhete's snuptick (of law~ .

suifson newIawsJ Tightriow,

on the

' federal level ™ " Déwkirst: said,

id doesn’t -Appéarto be a
problem that I've 1denb.ﬁed
vet, but itz something we’il
keep (an eye on)?,

Sh]l there are mdlcatlons
the. htlgatmn 15 not withoiit

. anyﬁnanma]tallytothetax—.
payer, -

afpig going to taLe a Iot of

 tiine: Tsigoingto takea Jot -

ofmoney andregoiross baculi o

state. govemment, but it’s’ a v :

Iot of staff tirhe and: staff re-
sotirces; s6'T think that what
we'll sse cr what' you'l] Liesr,

is'they are doing their job to

defend the laws that, were
passed by the Zovérnment

and are being, opposed by Ed

‘spatial- -intérest’ 'groups”’
Banvﬂlesald_ I .
This ;

President: of the Senate, both

Repubhcans to hn'e special
counsal Costswou!dbepa.td
for: from theDOhfthe special
counsel is the attorney gen-
eralor anemployee oftheof-
fice, If the lawyet isn't: from

sohcltor inel{

interifirt com:mttee operatm g
fimds.

Another md.lca’oon was
When, at: the Very erid of the
sessiomn;, lawmakers tiacked
‘another. $100,0 000 mf¢ the
state budget for thie; Secre=.
tary of: State forr “electlon

'Ihe Secretar}, of States

; when_the Pprofnide of litipa- -

W

ewlm.u, w2308 clneflegal
unisel and tiwp attormeys

- with#he Crowley Fleek law
* Dewhirst “alsh insisted tha :
amount of ]mgahon Isnot a

gléra,
) ,eglslatu.re al§o mter—
" Venedinthe }u'dncwl appomt- .
ments Iawsurt presented
“hy: the Same atto ey fi

ire, sislatiirg’s.
-Curreht ﬁscal Year budget

-conld be nsedito pay for that

and it Would be accounted
for' ‘when this year’s budget
floses, .Or fundmg could :,
come from ‘the follomg
’s budget wiuch starts

" agén; esareboththéplm_ ; v

ai thedefendant.
law The state,

the,d_efendant
‘When, the Regents ap—

proved pursuinglogal action,
Regent Robert Nystuen as[ced
Jele)

j type
of issue But Chmstlau said, -
if eddmonel costs arose, hls

ofﬁcewouldbnngthematter N
tothe Regents e

Endgame

- Even.-with all'the: pohtmal o,
s, Iayers hlchlawss't id

said. “Still; the -messagitig
arannd Hiis; it a]mostdoesn’t
matter, who Wwins and: who
loses because theyre goiny "g'
-to message to thefr: cons

.qe

ﬁas‘, “again; mad
:ecentlyasldstweek

Hon was brought dgainst: yet

i _another Taw, This time itwas..

Senate BJ]lZSO which dnects

: ‘the state health department

rus= to. write tiles Tequinng g -
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tmnsgender persen have a.

e attorney general is .

L .a.rg’erpartlswﬂl
these laws becoine Perma=
nent “will they be over=. .
turtied Thatmthemore:m- ‘
_portant ‘question” Banvﬂ]e

.




