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1 Introduction

1 In the matter of Montana Youth Action et al. v. Christi Jacobsen, 1 have been engaged by
Plaintiffs’ Counsel Upper Seven Law to provide an expert report on the extent to which House Bill
506 burdens otherwise voting-eligible Montanans who turn 18 in close temporal proximity to an
election. Accordingly, for the statewide primary and general elections held in Montana in 2014,
2016, 2018, and 2020 I characterize the number of registered voters in the state who turned 18 on
election day itself, in the week prior to election day, in the second week prior to election day, and
between 15 and 25 days prior to election day. Reflecting the deadline (30 days prior to an election)
in Montana for regular voter registration, I also characterize the number of individuals who turned
18 between 26 and 30 days of election day. Moreover, I break down each of the above counts of

registered voters by whether they lived in Montana or outside of the state.

2  Summary of conclusions
2 The conclusions of this report are as follows.

1. By virtue of changing Montana election law so that absentee ballots may not be sent to
otherwise voting-eligible residents of Montana until they are 18 years of age, House Bill
506 (hereinafter HB 506) burdens residents of the state who turn 18 within close temporal

proximity to election day.

2. There are four classes of Montana residents burdened by HB 506’s provision that restricts
when absentee ballots can be mailed to voters. In decreasing order of burdens, these classes
are as follows: (I) residents who turn 18 on election day itself; (II) residents who turn 18
between one and seven days of election day; (III) residents who turn 18 between eight and
14 days of election day; and (IV) residents who turn 18 between 15 and 25 days of election

day.
3. Regarding Class I, residents of Montana who turn 18 on election day itself cannot vote
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absentee by virtue of HB 506; this distinguishes them from all otherwise eligible voters in
Montana. Regarding Class II, residents of Montana who turn 18 between one and seven
days of election day are burdened by HB 506 because, under this legislation, they cannot
vote absentee unless willing to contravene United States Postal Service (USPS) recommen-
dations to the effect that domestic absentee voters in the United States allow one week for
an absentee ballot to travel from a voter to an elections office. Regarding Class III, resi-
dents of Montana who turn 18 within eight and 14 days of election day are burdened by
HB 506 because, under this legislation, they cannot vote absentee via mail unless willing to
contravene USPS recommendations to the effect that voters in the United States allow two
weeks for an absentee ballot to travel from an elections office to a voter, and then back to the
elections office, via mail. Regarding Class IV, the Montana Secretary of State asserts that
ballots are mailed to registered voters in the state who request them 25 days before election
day. Residents of Montana who turn 18 between 15 and 25 days of election day are thus
burdened by HB 506 because this legislation’s provisions mean that these individuals will

receive absentee ballots later than those who turn 18 more than 25 days before an election.

4. Otherwise eligible residents of Montana who turn 18 between 26 and 30 days of election day
may not register to vote via mail on account of their birthdays taking place after an election’s
regular registration deadline. On account of HB 506, unless these individuals pre-register to

vote, they risk not having their absentee ballots sent to them 25 days before election day.

5. Across the 2014, 2016, 2018, and 2020 primary and general elections in Montana, there
were 2,493 registered voters who lived in the state and turned 18 within 30 days of election
day. And, there were nine voters who lived outside of Montana and turned 18 within this
time period. These counts are conservative insofar as the data on which they are based—
produced by the Montana Secretary of State in the course of this litigation—may not include

all registered voters in Montana as of the elections covered in this report.

6. In the 2020 general election, the most recent statewide election in Montana, there were



14 registered voters who lived in Montana and turned 18 on election day; 124 registered
voters who lived in Montana and turned 18 between one and seven days of election day; 122
registered voters who lived in Montana and turned 18 between eight and 14 days of election
day; 189 registered voters who lived in Montana and turned 18 between 15 and 25 days of
election day; and, 101 voters who lived in Montana and turned 18 between 26 and 30 days
of election day. There was also one voter who lived outside Montana and turned 18 between
15 and 25 days of election day along with two voters who lived outside Montana and turned

18 between 26 and 30 days of election day.

7. HB 506 burdens all otherwise eligible residents of Montana who turn 18 within 25 days of
election day and on election day itself. However, this legislation’s burdens are greatest for
those individuals whose birthdays fall in this date range and who live outside of Montana.
These individuals, by virtue of their locations, cannot vote in-person without traveling to

Montana and thus are particularly vulnerable to any restrictions placed on absentee voting.

3 Qualifications

3 I am the William Clinton Story Remsen 1943 Professor of Quantitative Social Science at
Dartmouth College in Hanover, New Hampshire. I am also Chair of the Program in Quantitative
Social Science and served in this capacity from July 2015 - June 2020. I have taught at Dartmouth
since 2003 and previously was on the faculty of Northwestern University. 1 have served as a
visiting professor at Harvard University (July 2008—January 2009), the University of Rochester
(September 2006—December 2006), and the Hertie School of Governance in Berlin (August 2011
August 2012). I also served as a visiting scholar at the Hertie School of Governance (August

2016—July 2017).

4 In January 1998, I received a doctorate in the field of Political Economy from the Graduate

School of Business at Stanford University. I also have a master’s degree in statistics from Stan-



ford University (June 1995), a master’s degree in political science from the University of Dayton
(August 1992), and a bachelor’s degree in mathematics and economics from Carnegie-Mellon Uni-

versity (May 1989).

5 I have published many scholarly articles on election administration in the United States; in
the past three years, I published three such articles in 2021, one in 2020, and two in 2019. My
research on election administration covers numerous aspects of elections, including the effects of
ballot formats, patterns in invalid votes, the availability of early voting, and polling place conges-

tion. My articles rely heavily on statistical analyses.

6 I have published over 30 articles in peer-reviewed political science journals, including in
the field’s top general journals (American Political Science Review, American Journal of Political
Science, and Journal of Politics). 1 have published in specialty journals as well (Election Law

Journal, American Politics Research, and Legislative Studies Quarterly).

7 I was a testifying expert for defendants in Law et al. v. Whitmer et al. (Case No.: 20 OC
00163 1B) and in Jennings v. Elections Canvassing Commission of the state of Florida (2006 WL
4404531 (Fla.Cir.Ct.)) and a testifying expert for plaintiffs in Alliance for Retired American et al.
v. Matthew Dunlap et al. (DKT NO. CV-20-95), Michigan Alliance for Retired Americans et al.
v. Jocelyn Benson et al. (Civil Action No. 2020-000108-MM), League of Women Voters of New
Hampshire et al. v. William M. Gardner et al. (226-2017-CV-433), and Veasey et al. v. Abbott et al.
(265 E. Supp. 3d 684 (S.D. Tex. 2017)). In addition, I have written expert reports in approximately

14 other cases relating to aspects of election law and election administration.

8 My written and oral testimony was credited by courts in their written opinions in Law et al.
v. Whitmer et al., Donald J. Trump for President, Inc. v. Stephen Bullock et al. (Case No.: 6:20-cv-
00066-DLC), League of Women Voters of New Hampshire et al. v. William M. Gardner et al., and

in Veasey et al. v. Abbott et al.. My opinions and testimony have never been found by a court to be



unreliable.

9 I am being paid at a rate of $600/hour for work in this litigation. My compensation is

contingent neither on the results of the analyses described herein nor on the contents of this report.

10 My curriculum vitae appears in Appendix A of this report.

4 The calculus of voting

11 The calculus of voting is a theoretical framework that scholars regularly invoke, sometimes
explicitly and other times implicitly, to guide inquiry when studying aspects of election adminis-
tration. I have invoked the calculus of voting in my academic work and in my work as an expert
witness, and I do so in this report to guide my analysis of the extent to which HB 506’s provision
regulating when absentee ballots may be mailed out burdens young residents of Montana, namely,

residents who turn 18 within close temporal proximity of an election day.

12 The calculus of voting posits that an individual’s decision to turn out and vote in an election
should be understood as reflecting a comparison between the costs and benefits of this action.
Attributed to Downs (1957) and Riker and Ordeshook (1968), according to the calculus of voting,
an individual will turn out to vote only if the benefits of doing so outweigh the costs. Otherwise,

the individual will not turn out.’

4.1 Benefits of voting

13 Broadly speaking, the benefits of voting can be broken into two categories. As discussed
by Li, Pomante II and Schraufnagel (2018), one potential benefit associated with voting is instru-

mental: by casting a ballot for a given candidate, an individual increases the likelihood that this

IThe calculus of voting can be interpreted deterministically (when voting’s benefits exceed its costs, a voter turns
out for sure) and probabilistically (when the of voting benefits exceed costs, a voter is more likely to turn out). See
Brians and Grofman (2001) for an example of the latter.



candidate will win his or her election. Prior to voting, of course, an individual does not know
whether his or her vote will be pivotal to an election outcome. However, voting for a candidate

increases this likelihood, even if by a very small amount.?

14 A second potential benefit of voting can be characterized as expressive (e.g., Brennan and
Hamlin, 1998; Drinkwater and Jennings, 2007). Namely, a voter is said to receive an expressive
benefit from voting if he or she values the act of expressing his or her opinion via casting a ballot.
A voter can receive an expressive benefit from voting if voting is simply an activity that he or she
likes to do. A voter can similarly receive an expressive benefit from voting if he or she values

participating in a community exercise like an election.

4.2 Costs of voting

15 On the other side of benefits are costs that a voter must incur in order to vote. These costs

can be decreased or increased by changes in voting rules and procedures.

16 One cost of voting is time (Mukherjee, 2009; Herron and Smith, 2015). Waiting in line to
vote is a time tax as is time spent gathering documents necessary to prove eligibility to vote, time
spent traveling to a polling location or an elections office, time spent learning how to vote, among
other things. For vote-by-mail (VBM) voters, time spent gathering documents necessary to prove

eligibility to cast a VBM ballot and time spent acquiring a VBM ballot are also costs of voting.

17 Another cost of voting by mail is financial (Tokaji and Colker, 2007) to the extent that a
voter’s jurisdiction does not include pre-paid postage for vote-by-mail (VBM) ballot return en-

velopes.?

2One can make a similar argument about statewide referenda or local issues that often appear on ballots. There is
nothing in the calculus of voting that requires an election to involve candidates per se.

3According to the National Conference of State Legislatures, “17 states have statutes requiring local election
officials to provide return postage for mailed ballots.” Montana is not one of them. See “Which states pay for
postage to return an absentee ballot?”, National Conference of State Legislatures, available athttps://www.ncsl.
org/research/elections—and-campaigns/absentee-and-early-voting.aspx#pay (last ac-
cessed January 9, 2022).



18 A third cost of voting is information. For in-person voters, knowing where to vote and
when voting is allowed require an individual to have information about in-person voting processes.
The same is true for voters wishing to cast VBM ballots. While voting by mail can be convenient
(Gronke et al., 2008), knowing how to request a VBM ballot, knowing when requesting such a
ballot is permitted and how long it will take to arrive subsequent to being requested, and under-
standing how to return a VBM ballot, as well as how long it will take a submitted ballot to travel

to an elections office, all require specific knowledge.

19 When registering to vote is a prerequisite to voting, as it is in Montana, then costs of
registration are also costs of voting. Like voting itself, registering to vote can impose a time tax,

costs associated with documentation preparation, and specialized knowledge.

20 For scholarly literature on the costs of voting and how various aspects of election admin-
istration affect these costs, see Rosenstone and Wolfinger (1978), Rosenstone and Hansen (1993),
Knack and White (2000), Brians and Grofman (2001), Knack (2001), Neiheisel and Horner (2019),
Kaplan and Yuan (2020), and Grimmer and Yoder (2021). As shown concisely in Li et al. (2018),
in states that have lower costs of voting, voter turnout is higher, all things equal. Thus, in states

with higher costs of voting, voter turnout is lower, all things equal

21 The extent to which any particular cost of voting burdens an individual is dependent on
an individual’s personal circumstances. For individuals who are unemployed, transient, homeless,
or have insecure housing, costs of voting that may seem trivial to those people not facing these
challenges can be consequential. For individuals whose employment situations are rigid time-
wise, separate trips to an elections office to, for example, secure or return a mail ballot can be
burdensome. For individuals who are elderly and need assistance voting, voting by mail can be
particularly burdensome. Individuals with disabilities can face high costs of voting in-person.

Informational costs of voting will be higher for lesser educated individuals in society.



5 Voting in Montana and House Bill 506

22 I now present a broad overview of voting in Montana and then turn to the provision of HB

506 that affects how absentee voting is conducted in the state.

5.1 Voter registration in Montana

23 Voter registration is required in Montana prior to voting and is regulated by the Montana
Secretary of State. In order to register to vote in Montana, an individual must be a United States
citizen, at least 18 years of age on or before an upcoming next election, and a resident of Montana
for at least 30 days before the next election.* In addition, an intended voter registrant in Mon-
tana must provide identification information in the course of registering to vote, either a Montana
driver’s license number, a Montana state identification card number, or the last four digits of the
individual’s social security number. Individuals who cannot provide these numbers must present
in-person or via legible copy a military identification card, a tribal identification card that contains
a photograph, a United States passport, or a Montana concealed carry permit. An individual who
cannot satisfy this requirement may supply another form of identification (like a school identifica-
tion card that has a photograph) and a document (like a current utility bill or bank statement) that

includes the individual’s name and address.’

24 Through the statewide elections in 2020, Montana offered same day voter registration
(SDR), by which eligible residents of Montana who were not registered to vote could appear at
a polling place on election day itself and register to vote immediately prior to voting. Accordingly,
the statewide elections in 2020 Montana did not have voter registration deadlines. However, SDR

was recently eliminated in Montana by House Bill 176, which removed the language “the close of

4See Box 2 of the Montana Voter Registration Application, available at ht tps: //sosmt . gov/wp-content /
uploads/Montana_Voter_Registration_Application.pdf (last accessed January 9, 2022).

3See Box 5 of the Voter Registration Application referenced in fn. 4. Individuals who are incarcerated or who have
been judged to be of “unsound mind” may not register to vote in Montana independent of their satisfying other criteria.
See “WHO CAN VOTE,” Montana Secretary of State, available at https://sosmt.gov/elections/vote/
(last accessed January 9, 2022).



the polls on election day” from Section 13-2-304(a), MCA.® Presently, regular voter registration
ends 30 days before an election and in-person late registration is available “until noon the day prior

to the election.””’

25 Prior to House Bill 176, an otherwise eligible resident of Montana who turned 18 on an
election day itself could register to vote using SDR. This option is no longer available to these

individuals.

5.2 Voting in Montana

26 Voters in Montana can cast their ballots in two ways, in-person at polling places or via

absentee ballot. Absentee ballots can be returned via mail or in-person.

27 Historically, in-person voting was the modal form of ballot casting in the United States.
Across the country, though, absentee voting has expanded in recent years. The United States Elec-
tion Assistance Commission reports that, “The number of by-mail ballots sent to voters nationally
increased from 28.5 million to 42.4 million between 2008 and 2018, while returned ballots rose
from 23.1 million to 30.4 million.”® In conjunction with the COVID-19 pandemic, the rate that

voters cast ballots by mail surged in the 2020 election cycle.’

28 Montana is not an exception to national trends in absentee voting. For the 2014-2018
primary and general elections, Table 1 reports the percentage of absentee ballots cast of total ballots

cast. This table starts with the year 2014 because, as will be clear shortly, my analysis of Montana

The text of this bill is available at https://leg.mt.gov/bills/2021/billpdf/HB0176.pdf (last
accessed January 9, 2022).

"“Frequently Asked Questions,” Montana Secretary of State, available at https://sosmt.gov/
elections/faq/ (last accessed January 9, 2022).

8See “Vote by Mail Trends and Turnout in Six Election Cycles: 2008-2018,” United States Election As-
sistance Commission, October 22, 2020, available at https://www.eac.gov/vote-mail-trends—and-
turnout-six-election-cycles-2008-2018 (last accessed January 9, 2022).

9“Majority of Voters Used Nontraditional Methods to Cast Ballots in 2020,” United States Census Bureau,
April 21,2021, available at https: //www.census.gov/library/stories/2021/04/what-methods-—
did-people-use-to-vote-in-2020-election.html (last accessed January 9, 2022).
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voting begins with this year as well. The table ends in 2018 as this is the last year of data in the

Montana Secretary of State’s compilation of absentee ballot rates.'”

Table 1: Absentee ballot rates in Montana statewide elections, 2014-2018

Election Absentee ballot percent
2014 Primary 67.87
2014 General 60.22
2016 Primary 69.91
2016 General 65.38
2018 Primary 78.59
2018 General 73.13

Source: Montana Secretary of State

29 There are three primary elections in Table 1, and the absentee voting rate increased from
2014 to 2016 and then from 2016 to 2018. There are also three general elections in Table 1, and a
similar comment applies to these contests. Thus, Table 1 shows that, in the period 2014 to 2018,

absentee ballot voting increased in Montana.

5.3 Absentee voting and ballot rejection

30 Unlike ballots voted in-person in polling places, absentee ballots can be filled out at voters’
residences and then must travel to a local elections office. This provides for two opportunties for

these ballots to be rejected (Baringer, Herron and Smith, 2020).

31 Lateness. Per the Montana Secretary of State, “Absentee ballots must be received at the

election office or polling place by 8:00 p.m. on Election Day.”!! Ballots received after this deadline

19Source for the data in Table 1 is https://sosmt.gov/Portals/142/Elections/Documents/
Absentee-Turnout-2000-Present.xlsx (last accessed January 9, 2022). The 2020 primary and
general elections were conducted during the COVID-19 pandemic, and absentee voting rates in Montana re-
flect this. For both the 2020 primary and general elections counties in Montana were permitted to offer
mail ballots to all voters. See “Governor Bullock to Allow Counties the Choice to Conduct All Mail Elec-
tion and Expand Early Voting for June Primary,” State of Montana Newsroom, March 25 2020, available at
https://news.mt.gov/Former-Governors/governor-bullock-to-allow-counties—the-
choice-to-conduct-all-mail-election-and-expand-early-voting-for-june-primary
(last accessed January 9, 2022).

1See “Voting by Absentee Ballot,” Montana Secretary of State, available at https://sosmt.gov/
elections/absentee/ (last accessed January 9, 2022).
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are rejected and do not count. In Montana, it is irrelevant whether an absentee ballot received by

elections officials after 8:00 p.m. on election day was postmarked prior to election day.

32 Signature problems. In Montana, absentee voters must sign their ballot return envelopes
(but not the ballots themselves). Local elections officials in the state are tasked with ensuring that
the signatures on absentee ballot return envelopes match official signatures on file, and, in the case
of mismatched or missing signatures, these officials are to contact voters. 13-13-245, MCA. If a
return envelope’s signature problem can be resolved, the absentee ballot in the envelope will be

tabulated.

5.4 HB 506’s changes to absentee voting laws in Montana

33 HB 506 is an election administration bill in Montana. After passing both legislative cham-

bers in the state, the bill was signed by Governor Greg Gianforte on May 14, 2021.!2

34 HB 506 changed the state laws that govern absentee voting and, among other things,
amended Montana election law, incorporating the following language in 13-2-205, MCA (“Pro-

cedure When Prospective Elector Not Qualified At Time Of Registration™):

(2) Until the individual meets residence and age requirements, a ballot may not be
issued to the individual and the individual may not cast a ballot.'?

35 A consequence of this language is that an otherwise eligible voter in Montana may not be

mailed an absentee ballot before the voter’s 18th birthday.

12The legislative history of HB 506 is available at https://legiscan.com/MT/bill/HB506/2021 (last
accessed January 9, 2022).

3The text of HB 506 is available at https://leg.mt.gov/bills/2021/billpdf/HB0506.pdf (last
accessed January 9, 2022).
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5.5 HB 506 raises the cost of voting to individuals turning 18 close to election
day

36 HB 506 raises the costs of voting absentee in Montana—and thus the overall cost of voting
in the state—for otherwise eligible Montanans turning 18 within close proximity of an election

day of interest. I now show that “close proximity”” means within 25 days of an election.

37 Per HB 506, if a voter’s 18th birthday falls in the 25 days on or before election day, the
voter’s ballot cannot be issued in normal course but must instead be issued only on or after the
voter’s 18th birthday. Here I am using the term “voter” to refer to an otherwise eligible Montanan
who turns 18 on or before an election day. Eligible voters in Montana who turn 18 more than 25
days before an election day do not face this restriction; their absentee ballots will be mailed to them
25 days before election day, per the Montana Secretary of State (“Absentee ballots for federal/state

elections are mailed to eligible voters 25 days before election day”).!*

38 Not only does HB 506 burden Montana’s voters who turn 18 within 25 days of an election,
but it places additional burdens on individuals whose 18th birthdays fall on or within 14 days of

election day. The logic behind this is as follows.

39 First, under HB 506, a voter turning 18 on election day cannot vote absentee. '

40 Second, and turning to voters whose 18th birthdays fall between one and 14 days of election
day, consider that the United States Postal Service (USPS) recommends that voters allow “at least

1 week” for a mailed ballot to travel from the voter to election officials. In particular,

14See fn. 11.

5Per the Montana Secretary of State, “[Absentee ballot] [a]pplications must be received by the county election
office by noon the day before the election. If [a voter] [drops] off the application [the voter] will be able to pick up the
absentee ballot at the same time.” See fn. 11. This cannot apply to a voter turning 18 on election day because, under
HB 506, such a voter cannot be issued an absentee ballot before his or her 18th birthday. Moreover, the Montana
Secretary of States asserts that, “An absentee voting packet will be mailed to the address [a voter] indicated on [his
or her absentee ballot] application, or [the voter] can pick up the packet at the county election office at the time [the
voter] [applies] for the absentee ballot, if ballots are available at that time.” These passages rule out a newly turned 18
year old picking up an absentee ballot on election day and then immediately returning it.
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To account for delivery standards and to allow for contingencies (e.g., weather issues
or unforeseen events), voters should mail their return ballots at least 1 week prior to
the due date established by state law. Similarly, for election materials (such as blank
ballots) sent to voters, the Postal Service also recommends that state or local election
officials use FirstClass Mail and allow 1 week for delivery to voters.'®

41 If the USPS recommends that an absentee voter allow one week for an absentee ballot to
travel from a voter to an elections office, by logical extension the USPS also recommends that a
voter allow one week for a newly issued absentee ballot to travel from an elections office to the

voter.

42 Therefore, any otherwise eligible Montana voter turning 18 between one and seven days of

election day cannot plan to vote absentee and also act in accordance with USPS recommendations.

43 Moreover, if the USPS recommends that an absentee voter allow one week for an absentee
ballot to travel from a voter to an elections office, by logical extension the USPS also recommends
that a voter allow two weeks for a ballot to travel from an elections office to the voter and then
back. Per this logic, absentee ballots mailed to voters turning 18 between eight and 14 days before
election day risk being late, and thus rejected, if mailed back to elections officials. Anything that

raises the rejection risk for absentee ballots is a burden on those voters who face this risk.

44 Therefore, under HB 506, when an otherwise eligible voter in Montana turns 18 on or
within 14 days of an election, voting absentee is either not possible or will in some fashion con-
travene the USPS’s recommendations for ballot travel times. Montana allows all voters to vote
absentee, but HB 506’s provision on absentee ballot sending mean that voters turning 18 on or
within 14 days of an election face (a) restrictions on how they vote, (b) a requirement that they
contravene USPS recommendations if they wish to vote absentee, and/or (c) greater absentee bal-

lot rejection risks compared to other voters in Montana. These former voters—those turning 18 on

161 etter from Thomas J. Marshall, General Counsel and Executive Vice President, United States Postal Service, May
29, 2020, available at https://about .usps.com/newsroom/national-releases/2020/2020-05-
29-marshall-to-election-officials-re-election-mail.pdf (last accessed January 9, 2022).
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or within 14 days of an election—thus have greater costs of voting.

45 Earlier in this report I reviewed the calculus of voting and described literature showing that,
the greater the cost of voting, the lower is voter turnout, all things equal. Therefore, because HB
506 raises the cost of voting for otherwise eligible residents of Montana who turn 18 on or within
25 days of an election, it should be expected that voter turnout among these individuals will be
lower on account of HB 506, all things equal. This is particularly true among otherwise eligible

residents of Montana who turn 18 on or within 14 days of an election.

6 Counting voters who turn 18 within close proximity to an
election

46 In this section of the report, I characterize the number of registered voters in Montana who
turned 18 on a statewide election day; who turned 18 in the week prior to an election day (i.e.,
between one and seven days prior to election day); who turned 18 in the second week prior to an
election day (i.e., between seven and 14 days prior to election day); who turned 18 between 15 and
25 days before election day; and who turned 18 between 26 and 30 days before election day. After
identifying the numbers of voters in each of these three categories, I further break them down by

whether they were located in Montana prior to a statewide election or live outside of the state.

47 This report covers eight statewide elections: the primary and general elections of 2014,

2016, 2018, and 2020.

6.1 Montana voterfiles

48 My enumerations of Montana voters who turned 18 immediately prior to an election day
in 2014, 2016, 2018, or 2020 draw on eight Montana voterfiles. Recognizing that administrative

practices associated with voter registration data vary by state, it is broadly the case that a state’s
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voterfile consists of, one, a list of registered voters in the state and, two, their voting participation
histories. In Montana, the Secretary of State calls the former the “Statewide Voter File” and the

latter, the “Voter History File.”!” I use the term “voterfile” to refer to these files jointly.

49 Voterfiles are dynamic in the sense that they are regularly updated. This is true across the
country and in Montana as well. Updates to the Montana voterfile occur when, inter alia, new
individuals register to vote in the state, existing registrants change their registration details (e.g.,
their residential addresses after moving), and existing registrants move out of the Montana. Thus,
the Montana voterfile that characterized the state’s electorate as of, say, the 2020 general election
is a different file than the voterfile that characterized the state’s electorate as of the 2016 general

election.

50 The Montana Secretary of State maintains Montana’s statewide voterfile. Plaintiffs re-
quested copies of this voterfile effective as of the statewide primary and general elections in 2014,
2016, 2018, and 2020. I was provided eight sets of files in response to Request for Production 8
(“The statewide voter file contemporaneous to / as it was at the time of the primary and general
elections in 2014, 2016, 2018, 2020, including voters who left state, moved, or otherwise cancelled

registration”).'®

51 I rely on two key fields across my eight Montana voterfiles: voter birth date and voter
mailing state. From a voter’s birth date, I can determine when the voter turned 18 years old. And,
from a voter’s mailing state in a given voterfile, I can determine whether the voter lived in Montana

or outside of it during the election corresponding to the voterfile.

52 Appendix B contains details on the eight voterfiles used in this report.

7See * Voter File,” Montana Secretary of State, available at https://app.mt.gov/voterfile/about .
html (last accessed January 9, 2022).

18See pp. 37-38 of “DEFENDANT’S RESPONSES TO PLAINTIFFS’ FIRST COMBINED DISCOVERY RE-
QUESTS”
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6.2 Results

53 Based on official voterfiles, Table 2 characterizes the Montana electorate during the 2014
primary election (top half of the table) and the 2014 general election (bottom half). Each half of
the table has two columns: “In Montana” and “Out of Montana.”

Table 2: Registered voters turning 18 within 30 days of 2014 elections

Days before election In Montana Out of Montana

Primary
0 3 0
1-7 18 0
8-14 29 0
15-25 41 0
26 - 30 28 0

General
0 10 0
1-7 63 0
8-14 61 0
15-25 90 1
26 - 30 39 0
Total 382 1

54 Focusing attention on the primary election section of Table 2 (the general election section

is structurally identical), there were three registered voters who lived in Montana and turned 18 on
primary election day; these voters are in the “0” row of the top half of Table 2 because they turned
18 zero days before the 2014 primary. There were no voters who lived out of Montana and turned

18 on primary election day.

55 Continuing, there were 18 voters who turned 18 between one and seven days of primary
election day and who lived in Montana. Relatedly, there were zero voters who turned 18 between

one and seven days of primary election day and who lived out of Montana.

56 There were 29 voters who turned 18 between eight and 14 days of primary election day and

who lived in Montana. Relatedly, there were zero voters who turned 18 between eight and 14 days
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of primary election day and who lived out of Montana.

57 There were also 41 voters who turned 18 between 15 and 25 days of primary election day

and who lived in Montana. And, there were zero such voters who lived out of Montana.

58 Lastly, there were 28 voters who turned 18 between 26 and 30 days of primary election day

and who lived in Montana. And, there were zero such voters who lived out of Montana.

59 The “Total” row of Table 2 shows that there were 382 registered voters who lived in Mon-
tana and turned 18 within 30 days of primary or general election day in 2014. And, there was one
voter who lived out of Montana and turned 18 within 30 days of primary or general election day in

2014.

60 Under HB 506, voters born on election day itself cannot vote absentee in Montana; they
also cannot register via SDR on account of House Bill 176, which eliminated this form of voter
registration in the state as of April 19, 2021.!° Voters turning 18 within one and seven days of
election day cannot vote absentee in Montana without contravening USPS recommendations. Vot-
ers turning 18 within eight and 14 days of election day cannot vote absentee via mail in Montana
without contravening USPS recommendations. Voters turning 18 within 15 and 25 day of election
day will not receive absentee ballots in the same time frame as other voters in the state, to whom
the Montana Secretary of State stipulates absentee ballots are mailed 25 days prior to election day.
Lastly, voters turning 18 within 26 and 30 days of election day may register late in-person but can-
not register via mail. If they are not aware of Montana’s preregistration rules, they risk not having

their absentee ballots sent to them 25 days before election day.

The legislative history of House Bill 176 is available at http://laws.leg.mt.gov/legprd/
LAWO203W$BSRV.ACtiOl’lQuery?P_SESS:202l1&P_BLTP_BILL_TYP_CD:HB&P_BILL_NO:I76&
P_BILL_DFT_NO=&P_CHPT_NO=&Z_ACTION=Find&P_ENTY_ID_SEQ2=&P_SBJT_SBJ CD=&P_ENTY__
ID_SEQ= (last accessed January 9, 2022).
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61 Table 3 provides comparable numbers for Montana registered voters during the 2016 elec-
tion cycle. Focusing attention on the table’s “Total” row, there were 697 registered voters who lived
in Montana and turned 18 within 30 days of primary or general election day in 2016. And, there
were three registered voters who lived out of Montana and turned 18 within 30 days of primary or

general election day in 2014.

Table 3: Registered voters turning 18 within 30 days of 2016 elections

Days before election In Montana Out of Montana

Primary
0 6 0
1-7 56 2
8-14 47 0
15-25 78 0
26 - 30 39 0

General
0 15 0
1-7 119 0
8-14 105 0
15-25 156 1
26 - 30 76 0
Total 697 3

62 Table 4 provides counts of registered voters who turned 18 within 30 days of primary or

general election day in 2018.

63 Lastly, Table 5 provides counts of registered voters who turned 18 within 30 days of primary

or general election day in 2020.

64 All told, across the 2014, 2016, 2018, and 2020 primary and general elections, there were
2,493 registered voters who lived in Montana and turned 18 within 30 days of a statewide election
day. And, there were nine voters who lived outside of Montana and turned 18 within this time

period.
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Table 4: Registered voters turning 18 within 30 days of 2018 elections

Days before election In Montana Out of Montana

Primary
0 5 0
1-7 44 0
8-14 41 0
15-25 77 0
26 - 30 41 0

General
0 19 0
1-7 102 1
8-14 94 0
15-25 150 0
26 - 30 82 0
Total 655 1

Table 5: Registered voters turning 18 within 30 days of 2020 elections

Days before election In Montana Out of Montana

Primary
0 5 0
1-7 40 0
8-14 55 0
15-25 74 1
26 - 30 35 0

General
0 14 0
1-7 124 0
8-14 122 0
15-25 189 1
26 - 30 101 2
Total 759 4

6.3 Counts of voters turning 18 within 30 days of an election are

conservative
65 To the best of my knowledge, the eight voterfiles that form the basis of Tables 2-5 were
created in the aftermaths of the 2014, 2016, 2018, and 2020 primary and general elections in

Montana. I believe that the 2020 primary and 2020 general voterfiles were created on June 16,

2020, and on November 16, 2020, respectively. I similarly believe that the 2016 primary and
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general election voterfiles were created on June 16, 2016, and November 16, 2016.%° These four
dates follow corresponding election dates by roughly two weeks. I cannot ascertain the creation
dates for the 2014 and 2018 primary and general election voterfiles produced by the Montana

Secretary of State.

66 I noted in Paragraph 48 that one component of a Montana voterfile consists of records on
turnout history for the state’s registered voters. Based on expertise that I have developed in my
academic work on election administration and in work I have done as an expert witness, I would
estimate that voterfiles are usually updated with data following an election approximately two to
three months after election day. By this I mean that voter histories and voter registrations executed
in the time period immediately before an election are entered in statewide voter files in the few

months after the election.

67 Table 6 lists the eight elections covered in this report, the dates the elections took place,
and official statewide voter turnout for each election.?!

Table 6: Statewide elections and turnout

Election Date Turnout
2014 Primary June 3 218,882
2014 General November4 373,831
2016 Primary June 7 293,548
2016 General November 8 516,901
2018 Primary June 5 282,704
2018 General November 6 509,213
2020 Primary June 2 382,072
2020 General November3 612,075

In contrast, Table 7 displays voter turnout based on the contents of the voterfiles I draw on in

this report. Key here is that, for each election in Table 7, voter turnout based on a voterfile is lower

20My inferences about the dates on which 2016 and 2020 voterfiles were created are based on the names of the
zip archives, produced by the Montana Secretary of State, that contain 2016 and 2020 primary and general election
voterfiles. These names appear in Table 8 of Appendix B.

2ISource for official voter turnout is “Montana Voter Turnout,” Montana Secretary of State, https://sosmt .
gov/elections/voter—turnout/ (last accessed January 9, 2022)
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than official turnout. This is not unexpected and not indicative of adminsitrative problems. Rather,
it reflects the fact that the voterfiles I use in this report were not fully updated in the immediate

aftermaths of the elections to which they correspond.

Table 7: Voter turnout in history files

Election Turnout
2014 Primary 79,317
2014 General 57,294
2016 Primary 35,409
2016 General 1,249
2018 Primary 131,366
2018 General 164,669
2020 Primary 347,286
2020 General 253,634

69 Registration via SDR was available in Montana during the elections covered in this report,
i.e., listed in Tables 6 and 7. Moreover, younger voters are disproportionately heavy users of SDR

(Grumbach and Hill, 2021).

70 The Montana Secretary of State produced the eight voterfiles used in this report, and the
files appear not to be fully updated following the elections to which they correspond. Because of
this, I cannot determine if the voterfiles include all individuals who registered to vote via SDR in
the elections covered in the report. Therefore, the counts of voters in Tables 2-5 are conservative:
there may be young voters who turned 18 in the 30 day window prior to, or on, election day yet

are not listed in the tables due to administrative lag in voterfile updating.

7 Conclusion

71 By virtue of changing Montana election law so that absentee ballots may not be sent to
otherwise voting-eligible residents of Montana until they are 18 years of age, HB 506 burdens

residents of the state who turn 18 within close temporal proximity to election day. These burdens
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increase the cost of voting in Montana, and academic literature on the cost of voting shows that
states with lower costs of voting have greater voter turnout than states with higher costs of voting,

all things equal.

72 There are four classes of Montana residents burdened by HB 506’s provision that restricts
when absentee ballots can be mailed to voters. In decreasing order of burdens, these classes are as
follows: (I) residents who turn 18 on election day itself; (II) residents who turn 18 between one
and seven days of election day; (III) residents who turn 18 between eight and 14 days of election

day; and (IV) residents who turn 18 between 15 and 25 days of election day.

73 Regarding Class I residents of Montana, these individuals cannot vote absentee by virtue of
HB 506; this distinguishes them from all otherwise eligible voters in Montana. In addition, other-
wise eligible residents of Montana who turn 18 on election day cannot register to vote using same
day registration because House Bill 176 eliminated this form of voter registration in Montana as
April 19, 2021. Regarding Class II, these individuals are burdened by HB 506 because they cannot
vote absentee unless willing to contravene recommendations promulgated by the USPS. Regarding
Class III, these individuals are burdened by HB 506 because they cannot vote absentee via mail
unless willing to contravene recommendations promulgated by the USPS. Lastly, regarding Class
IV, these individuals are burdened by HB 506 because this legislation’s provisions mean that they

will receive absentee ballots later than those who turn 18 more than 25 days before an election.

74 Otherwise eligible residents of Montana who turn 18 between 26 and 30 days of election
day may not register to vote via mail on account of their birthdays being after an election’s regular
registration deadline. On account of HB 506, unless these individuals pre-register to vote, they risk

not having their absentee ballots sent to them 25 days before election day.

75 HB 506 burdens all otherwise eligible residents of Montana who turn 18 within 25 days of

election day. However, this legislation’s burdens are greatest for those individuals whose birthdays
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fall in this date range and who live outside of Montana. These individuals, by virtue of their
locations, cannot vote in-person without traveling to Montana and thus are particularly vulnerable

to any restrictions placed on absentee voting.
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I declare under penalty of perjury and under the laws of the state of Montana that

the foregoing is true and correct.

DATE: 1/12/2022

PLACE: Hanover, NH

Ry

Dr. Michael Herron
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B Appendix: Details on Montana voterfiles

76

Plaintiffs” Counsel provided me with eight voterfiles, corresponding to the 2014, 2016,

2018, and 2020 primary and general elections. These files were contained in zip archives that are

listed in Table 8.

77

Table 8: Zip archives containing voterfiles

Election Name of zip archive
2014 Primary 2014 - Primary.zip
2014 General 2014 - General.zip

2016 Primary 2016-06-16 - Primary 2016.zip
2016 General 2016-11-16 - General 2016.zip
2018 Primary 2018 - Primary.zip
2018 General 2018 - General.zip
2020 Primary 2020-06-16 - Primary 2020.zip
2020 General 2020-11-16 - General 2020.zip

Each zip archive contains two text files that together constitute a single voterfile. Table

9 specifies the name (“File”) of the file that lists voters and their identifying details, the number

(“Voters™) of registered voters in each of the eight voterfiles, the latest birth date (“Latest birth

date”) in each file, and the number (“Missing birth dates”) of voter records with missing or im-

properly formatted birth dates. Compared to the several millon voter records across the voterfiles

used in this report, the total number of records (four) with missing or malformed birth dates is very

small.
Table 9: Summary of birth dates in Montana voterfiles
Election File Voters Latest birth date  Missing birth dates
2014 Primary SOS077835.txt 659,622 November 7, 1996 2
2014 General SOS077833.txt 674,231 September 2, 1997
2016 Primary SOS077839.txt 648,837 March 13, 1999
2016 General SOS077837.txt 694,195  September 2, 1999

2018 Primary
2018 General
2020 Primary
2020 General

SOS077843.txt 679,736 March 19, 2001
SOS077841.txt 711,615 September 27, 2001
SOS077851.txt 696,320 January 23, 2003
SOS077847.txt 752,222 August 7, 2003

O =R OO O O -
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78 Before processing the files listed in Table 9, I removed trailing tabs and Windows carriage

returns from each data line.

79 Each file in Table 9 contains a header line that lists field names. The field for voter birth
date is birth_date, and the field for mailing state is MA_STATE. When the latter has the value

of “MT” or is empty, I treat the associated voter as living in Montana.

80 As a check on the consistency of the data in my voterfiles, for each of the eight elections
considered in this report I calculated the number of voters born in the year that is 18 years prior to
the election year, the number of voters born 19 years prior to the latter year (i.e., one year before
the voter eligibility cutoff year), the number of voters born 20 years prior to the election year (i.e.,
two years before the voter eligibility cutoff year), and the number of voters born 21 years prior to
the latter year (i.e., two years before the voter eligibility cutoff year). Counts of these voters appear
in Table 10.

Table 10: Registered voter birth years in Montana voterfiles

Years before eligibility cutoff
Election 3 2 1 0
2014 Primary 8,642 7,524 3,948 1,024
2014 General 9,115 8,147 5,637 4,066
2016 Primary 7,523 6,656 4,927 1,795
2016 General 9,161 8,436 7,606 6,359
2018 Primary 8,897 8,186 4,315 1,377
2018 General 9,934 9,230 6,893 5,611
2020 Primary 8,528 7,914 4,632 1,459
2020 General 10,359 9,795 8,029 6,404

81 Turning to the top row of this table (“2014 Primary”), there 1,024 voters in the 2014 primary
election voterfile born in 1996 (18 years before 2014), 3,948 voters born in 1995, 7,524 voters born
in 1994, and 8,642 voters born in 1993.
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82 There is a common pattern across the eight rows in Table 10: the younger the age cohort in

a given electorate, the fewer the number of registered voters.

83 Table 11 lists the eight history files that contribute to Table 7 in the body of the report.

Table 11: History files

Election File
2014 Primary SOS077836.txt
2014 General SOS077834.txt
2016 Primary SOS077840.txt
2016 General SOS077838.txt
2018 Primary SOS077844.txt
2018 General SOS077842.txt
2020 Primary SOS077852.txt
2020 General SOS077848.txt

84 Within each history file, I identified voters for the 2014, 2016, 2018, and 2020 primary
and general elections by selecting on election date (field name of ELECTION_DATE). History
file entries with duplicated voter identification numbers (Voter ID) were dropped to avoid
double-counting. Voters with participation code (VMM_ID) of two (“2”) were treated as having
turned out to vote in-person. For the 2016, 2018, and 2020 elections, a voter with participation
codes of one (“1”) or four (“4”) was treated as having turned out to vote absentee if the sta-
tus (BALLOTSTAGE/STATUS) of the voter’s absentee ballot was either “Processed/Rejected”
or “Processed/Accepted.’” For the 2014 primary and general election history files, the field
BALLOTSTAGE/STATUS does not exist. For these two elections, a voter with participation codes
of one (“17) or four (“4”) was treated as having turned out to vote absentee if the received date of

the voter’s absentee ballot (RECEIVE_DATE) was not empty.

22See fn. 17 for references to the codes in the history file field VMM_ID.
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