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DECLARATION OF KATHLEEN L. SMITHGALL RE DEFENDANTS’ MOTION TO DISMISS 
PLAINTIFFS’ AMENDED COMPLAINT|2 

 

I, KATHLEEN L. SMITHGALL, make the following Declaration under penalty 

of perjury: 

1. I am counsel for Defendants in the above action, am competent to testify 

as to the matters set forth herein, and make this Declaration based on my own 

personal knowledge and/or belief.  I am generally familiar with the claims, materials, 

documents, and pleadings regarding this matter. 

2. Attached as Exhibit A is a true and correct copy of the transcript from 

the December 22, 2021 hearing, cited in Defendants’ Brief in Support of Defendants’ 

Motion to Dismiss Plaintiffs’ Complaint. 

3. This transcript was prepared by Claudette Henry at the request of 

Defendants.  

4. I hereby declare under penalty of perjury under the laws of the State of 

Montana that the foregoing is true and correct to the best of my knowledge. 

Dated this 28th day of January, 2022.   

 

      
KATHLEEN L. SMITHGALL 
  Assistant Solicitor General 

 



 
 

Exhibit A 
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7+(�&2857���7KLV�LV�&DXVH�1XPEHU�'9��������

$PHOLD�0DUTXH]�HW�DO�YHUVXV�*UHJ�*LDQIRUWH�DV�WKH�

*RYHUQRU�RI�WKH�6WDWH�RI�0RQWDQD�HW�DO���7KLV�LV�WKH�

WLPH�VHW�IRU�KHDULQJ�RQ�WZR�PDWWHUV���7KHUH�LV�ILOHG�D�

PRWLRQ�WR�GLVPLVV�LQ�WKLV�SDUWLFXODU�PDWWHU�ILOHG�E\�WKH�

'HIHQGDQW�DQG�DOVR�WKHUH�LV�D�UHTXHVW�IRU�SUHOLPLQDU\�

LQMXQFWLRQ�LQ�WKLV�SDUWLFXODU�PDWWHU���$UH�WKH�

3ODLQWLIIV�UHDG\�WR�SURFHHG"��

05��5$7(���:H�DUH��\RXU�+RQRU���7KDQN�\RX��

7+(�&2857���,I�\RX�ZRXOG�SOHDVH�LGHQWLI\�\RXUVHOYHV�

WKHUH�DW�WKH�WDEOH�

05��5$7(���$OH[�5DWH�ZLWK�$&/8�RI�0RQWDQD�RQ�EHKDOI�

RI�WKH�3ODLQWLIIV��

06��/$1(���$NLODK�/DQH�ZLWK�$&/8�RI�0RQWDQD�RQ�

EHKDOI�RI�WKH�3ODLQWLIIV��

7+(�&2857���$QG�WKHQ�ZKR�KDYH�ZH�JRW�RQ�WKH�=RRP"��

06��60,7+*$//���<HV��\RXU�+RQRU���0\�QDPH�LV�

.DWKOHHQ�6PLWKJDOO��DQG�,�DP�UHSUHVHQWLQJ�WKH�6WDWH�RI�

0RQWDQD�DQG�WKH�RWKHU�GHIHQGDQWV�LQ�WKLV�PDWWHU���

7+(�&2857���$Q\ERG\�HOVH�RQ�WKH�=RRP"��/RRNV�OLNH�ZH�

KDYH����

05��5$7(���<RXU�+RQRU��LI�,�PD\�MXVW�EULHIO\��ZH�

EHOLHYH�WKDW�RQH�RI�RXU�FOLHQWV�PD\�EH�SDUWLFLSDWLQJ�E\�

=RRP���$QG�KH�LV�SURFHHGLQJ�XQGHU�D�SVHXGRQ\P���6R�,�
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ZRXOG�MXVW�DVN�WKDW�KH�QRW�LGHQWLI\�KLPVHOI�E\�QDPH�IRU�

SXUSRVHV�RI�WKLV�SURFHHGLQJ�

7+(�&2857���7KDW�ZRXOG�EH�ILQH���7KLV�LV�DQ�RSHQ�

VHVVLRQ�RI�WKH�FRXUW���$OO�SHRSOH�PD\�DSSHDU���/RRNV�

OLNH�ZH�PD\�KDYH�DV�PDQ\�DV����SHRSOH�DSSHDULQJ�RQ�WKH�

=RRP��SUREDEO\����
FDXVH�,�WKLQN�,
P�QXPEHU�RQH���$QG�

HYHU\ERG\�LV�ZHOFRPH���7KDQN�\RX���)LUVW�RI�DOO��OHW
V�

WDON�DERXW�WKH�PRWLRQ�WR�GLVPLVV���/HW
V�VWDUW�ZLWK�\RX�

FRXQVHO�IRU�WKH�6WDWH��

06��60,7+*$//���7KDQN�\RX��\RXU�+RQRU���*RRG�

DIWHUQRRQ���$QG�PD\�LW�SOHDVH�WKH�&RXUW��DV�,�VDLG��

SUHYLRXVO\��P\�QDPH�LV�.DWKOHHQ�6PLWKJDOO�DQG�,�

UHSUHVHQW�WKH�6WDWH�RI�0RQWDQD��*RYHUQRU�*UHJ�*LDQIRUWH��

'HSDUWPHQW�RI�3XEOLF�+HDOWK�DQG�+XPDQ�6HUYLFHV��DQG�

'LUHFWRU�$GDP�0HLHU���$QG�,�ZRXOG�OLNH�WR�UHVHUYH�WKUHH�

PLQXWHV�IRU�UHEXWWDO���

$QG�WKHQ�DV�DQ�LQLWLDO�PDWWHU��\RXU�+RQRU��ZH�

ZDQWHG�WR����ERWK�SDUWLHV�GLVFXVVHG�VXSSOHPHQWDO�

EULHILQJ�ZLWK�UHVSHFW�WR�WKH�WZR�DGGHG�FODLPV�WKDW����LQ�

3ODLQWLIIV
�DPHQGHG�FRPSODLQW���,W�DGGHG�D�FODLP�XQGHU�

WKH�0RQWDQD�+XPDQ�5LJKWV�$FW�DQG�0RQWDQD�*RYHUQPHQWDO�

&RGH�RI�)DLU�3UDFWLFH���

$QG�VR��ERWK�SDUWLHV�ZRXOG�DVN�WKLV�&RXUW�WR�

UHVHUYH�UXOLQJ�RQ�WKH�PRWLRQ�WR�GLVPLVV�DQG�DOORZ�WKH�

SDUWLHV�WR�ILOH�VXSSOHPHQWDO�EULHILQJV�RQ�WKRVH�WZR�
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FODLPV���$QG�ZH�FDQ�VXEPLW�D�PRWLRQ�WR�WKDW�DIIHFW���

7+(�&2857���<RX�DJUHH��0U��5DWH"��

05��5$7(���2QO\�WR�WKH�H[FHSWLRQ����,�GRQ
W�DFWXDOO\�

EHOLHYH�WKDW�WKH�EULHILQJ����VR�ILUVW�RI�DOO��ZH�DJUHH�

WKDW�ZH�FDQ�EULHI�WKH�VWDWXWRU\�FODLPV�XQGHU�WKH�+XPDQ�

5LJKWV�$FW�DQG�*RYHUQPHQW�&RGH�IRU�)DLU�3UDFWLFHV�DQG�

WKDW�VKRXOG�EH�ILQH���,�GRQ
W�WKLQN�WKDW�WKH�6WDWH
V�

DUJXPHQW�UHODWHG�WR�GLVPLVVDO�RQ�RXU�FRQVWLWXWLRQDO�

FODLPV�ZLOO�QHFHVVDULO\�FKDQJH���

0V��6PLWKJDOO�FDQ�DGGUHVV�WKDW���%XW�ZH�

FHUWDLQO\�GRQ
W�ZDQW�WR�KROG�LQ�DEH\DQFH�DQ\�UXOLQJ�RQ�

WKH�SHQGLQJ�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�DQ\�ORQJHU�

WKDW�ZH�DEVROXWHO\�KDYH�WR��\RXU�+RQRU��

7+(�&2857���,�ZLOO�KROG�LQ�DEH\DQFH�WKH����ERWK�

PRWLRQV���)LUVW�RI�DOO��,�ZDQW�WR�KHDU�DQG�REWDLQ�DV�

PXFK�LQSXW�DV�SRVVLEOH�RQ�ERWK�RI�WKHVH�PRWLRQV�RQ�DOO�

RI�WKH�LVVXHV�RQ�ERWK�RI�WKHVH�PRWLRQV���2EYLRXVO\��WKH�

PRWLRQ�WR�GLVPLVV�FDPH�EHIRUH�WKH�DPHQGHG�FRPSODLQW�ZDV�

ILOHG���

$QG�VR��WKDW�PDNHV�VHQVH���6R�\RX�ZLOO�KDYH�DQ�

RSSRUWXQLW\�WR�VXEPLW�EULHILQJ�DQG�SURSRVHG�ILQGLQJV�LI�

\RX�ZLVK�RQ�WKDW���+DYH�\RX�DJUHHG�XSRQ�KRZ�PXFK�WLPH�

\RX�QHHG"��

05��5$7(���:H�KDYH�QRW�\HW��\RXU�+RQRU���:H�H[SHFW�

WKDW�ZH�ZLOO�EH�DEOH�WR�FRQYHQH�ZLWK�WKH�6WDWH�LQ�VKRUW�
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RUGHU�DQG�FRPH�XS�ZLWK�D�VFKHGXOH��

06��60,7+*$//���<HV��DJUHHG��

7+(�&2857���:HOO��OHW
V�KHDU�WKH�EHJLQQLQJV�RI�

PRWLRQ�WR�GLVPLVV�WKHQ���+RZ�LV�WKDW"��

06��60,7+*$//���3HUIHFW���<HV���:H�ZLOO�JR�DKHDG�DQG�

DGGUHVV�WKH�IRXU�FRQVWLWXWLRQDO�FODLPV���6R�DV�\RX�NQRZ��

3ODLQWLIIV�FKDOOHQJH�6%������ZKLFK�HVWDEOLVKHV�WKH�

SURFHVV�IRU�D�SHUVRQ�WR�DPHQG�WKHLU�VH[�RQ�WKHLU�ELUWK�

FHUWLILFDWH���7KH�OHJLVODWXUH�EURXJKW�FRQVLVWHQF\�WR�

WKLV�SURFHVV�E\�FUHDWLQJ�D�VWDWH�ODZ�VWDQGDUG�UDWKHU�

WKDQ�SURPXOJDWLQJ�VXEMHFW�WR�DGPLQLVWUDWLYH�ZKLSODVK���

7KLV�ODZ�LV�LPSRUWDQW�IRU�D�YDULHW\�RI�UHDVRQV��

LQFOXGLQJ�PDLQWDLQLQJ�DFFXUDWH�YLWDO�VWDWLVWLFV���$QG�

WKH�OHJLVODWXUH�GHYHORSHG�WKLV�VWDQGDUG��ZKLFK�

LQFRUSRUDWHG�WKH�SURFHVV�WKDW�ZDV�LQ�SODFH�IRU�RYHU�D�

GHFDGH�EHIRUH�EHLQJ�FKDQJHG�XQGHU�WKH�%XOORFN�

DGPLQLVWUDWLRQ���

6R�LQ�WKH�RULJLQDO�FRPSODLQW�DV�ZH�QRWHG��

3ODLQWLIIV�UDLVHG�IRXU�FODLPV��ILUVW��YLRODWLRQ�RI�WKH�

HTXDO�SURWHFWLRQ�FODXVH�RI�WKH�0RQWDQD�&RQVWLWXWLRQ��

YLRODWLRQ�RI�WKHLU�ULJKW�WR�LQIRUPDWLRQDO�SULYDF\��

YLRODWLRQ�RI�WKHLU�ULJKW�WR�PHGLFDO�GHFLVLRQPDNLQJ��DQG�

YLRODWLRQ�RI�GXH�SURFHVV���

(DFK�RI�WKHVH�IRXU�FODLPV�PXVW�EH�GLVPLVVHG�IRU�

WZR�UHDVRQV���)LUVW��3ODLQWLIIV�ODFN�VWDQGLQJ�WR�EULQJ�
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WKHVH�FODLPV�DQG��VHFRQG��3ODLQWLIIV�KDYH�IDLOHG�WR�

VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG���,
P�

ILUVW�JRLQJ�WR�DGGUHVV�WKH�VWDQGLQJ�LVVXH�DQG�WKHQ�QRZ�

WXUQ�WR�VXEVWDQFH�RI�WKH�FODLPV�WKHPVHOYHV��ZKLFK�,�NQRZ�

ZH�ZLOO�DOVR�DGGUHVV�H[WHQVLYHO\�ZLWK�UHVSHFW�WR�WKH�

SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ���

6R�IRU�VWDQGLQJ��RI�FRXUVH��WKLV�FRXUW�LV�D�

FRXUW�RI�OLPLWHG�MXULVGLFWLRQ���,W�LV�QRW�HQRXJK�WKDW�

WKH�LVVXHV�UDLVHG�LQ�WKLV�OLWLJDWLRQ�DUH�RI�JUDYH�SXEOLF��

LPSRUWDQFH���7KH�SDUWLHV�PXVW�HVWDEOLVK�WKDW�WKH\�DUH�

WKH�SURSHU�SDUWLHV�WR�EULQJ�WKHVH�FODLPV�LQ�WKLV�FRXUW���

7KH�SULQFLSOH�RI�FRQVWLWXWLRQDO�VWDQGLQJ�FRPHV�IRU�

$UWLFOH���6HFWLRQ���EXW����RI�WKH�0RQWDQD�&RQVWLWXWLRQ���

%XW�LW�KDV�EHHQ�LQWHUSUHWHG�DV�LPSRVLQJ�WKH�

VDPH�UHVWULFWLRQV�DV�VDLG����IRXQG�LQ�IHGHUDO�FRXUW�

XQGHU�$UWLFOH�����6R�VWDQGLQJ�UHTXLUHV�3ODLQWLIIV�WR�

VKRZ��RQH��WKDW�WKH\�KDYH�EHHQ�SHUVRQDOO\�LQMXUHG�RU�

KDYH�EHHQ�WKUHDWHQHG�ZLWK�LPPHGLDWH�LQMXU\�DV�D�GLUHFW�

UHVXOW�RI�WKH�VWDWXWH�HQIRUFHPHQW��WZR��WKDW�WKLV�LQMXU\�

LV�IDLUO\�WUDFHDEOH�WR�WKH�DOOHJHG�YLRODWLRQ��DQG��

WKUHH��WKDW�LW�LV�OLNHO\�WKLV�LQMXU\�ZLOO�EH�UHGUHVVHG�

E\�IDYRUDEOH�GHFLVLRQ���

6R�3ODLQWLIIV�HDFK�KDYH�WR�HVWDEOLVK�VWDQGLQJ���

$QG�WKH\�KDYH�IDLOHG�WR�HVWDEOLVK�WKHVH�WKUHH�HOHPHQWV�

PRVW�QRWDEOH�LQMXU\�LQ�IDFW��ZKLFK�XQGHU�%XOORFN�Y�)R[�
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PXVW�EH�FRQFUHWH�DFWXDO�DQG�LPPLQHQW��QRW�DEVWUDFW��

FRQMHFWXUDO��RU�K\SRWKHWLFDO���6R�,
P�JRLQJ�WR�DGGUHVV�

HDFK�RI�WKH�3ODLQWLIIV
�DOOHJDWLRQV�RI�LQMXU\�LQ�IDFW�LQ�

WXUQ���

6R�ILUVW�,�ZRXOG�OLNH�WR�WXUQ�WR�0DUTXH]���

0DUTXH]�LQFOXGHV�WZR�DOOHJDWLRQV�RI�SXUSRUWHG�KDUP���

)LUVW��6%�����DQG�,�TXRWH���SODFHV�0DUTXH]�DW�ULVN�RI�

YLROHQFH��KDUDVVPHQW��DQG�GLVFULPLQDWLRQ�HYHU\�WLPH�

0DUTXH]�SUHVHQWV�DQ�LGHQWLW\�GRFXPHQW����6HFRQG��0DUTXH]�

OLYHV�LQ�IHDU�RI�KDYLQJ�WR�SUHVHQW�D�ELUWK�FHUWLILFDWH�

WR�VRPHRQH�ZKR�PD\�UHVSRQG�QHJDWLYHO\���

1HLWKHU�RI�WKHVH�DOOHJDWLRQV�WKRXJK�LV�

VXIILFLHQW�WR�VXSSRUW�DQ�LQMXU\�IRU�SXUSRVHV�RI�

VWDQGLQJ���)RU�D�WKUHDWHQHG�LQMXU\�WR�HVWDEOLVK�LQMXU\�

LQ�IDFW��WKH�3ODLQWLIIV�PXVW�DVVHUW�IDFWV�VKRZLQJ�DQG�,�

TXRWH���DQ�LPPHGLDWH�GDQJHU�RI�VXVWDLQLQJ�VRPH�GLUHFW�

LQMXU\����$QG�WKLV�FRPHV�IURP�2OVRQ�YHUXV�'HSDUWPHQW�RI�

5HYHQXH���

6LPLODU�ODQJXDJH��RI�FRXUVH��DSSHDUV�LQ�ERWK�

IHGHUDO�DQG�VWDWH�ODZ���,Q�&ODSSHU�YHUVXV�$PQHVW\�

,QWHUQDWLRQDO��IRU�H[DPSOH��WKH�6XSUHPH�&RXUW�KHOG�WKDW�

WKH�ULVN�PXVW�EH�FHUWDLQO\�LPSHQGLQJ���$QG�WKHQ�LQ�

&RPPLWWHH�IRU�DQ�(IIHFWLYH�-XGLFLDU\�YHUVXV�6WDWH��D�

0RQWDQD�FDVH��WKH�ULVN�LQ�WKDW�ZDV�D��TXRWH���YLUWXDO�

FHUWDLQW\�����
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7KH�3ODLQWLII�KHUH�KDYH�DVVHUWHG�QR�IDFWV�

VKRZLQJ�WKDW�D�SHUFHLYHG�ULVN�RI�IXWXUH�YLROHQFH��

KDUDVVPHQW��DQG�GLVFULPLQDWLRQ�LV�OLNHO\��OHW�DORQH��

LPPHGLDWH�RU�YLUWXDOO\�FHUWDLQ�QRU�GLG�3ODLQWLIIV�DOOHJH�

ZKR�ZLOO�SHUSHWUDWH�WKH�YLROHQFH��KDUDVVPHQW��RU�

GLVFULPLQDWLRQ�DJDLQVW�3ODLQWLIIV���

7KH\�MXVW�VLPSO\�FRQFOXGH�WKDW�WKHVH�ULVNV�

H[LVW���$QG�ZLWKRXW�DGGLWLRQDO�IDFWV��WKLV�LV�

LQVXIILFLHQW���3ODLQWLIIV�DOVR�IDLOHG�WR�VKRZ�ZK\�WKHVH�

VSHFXODWLYH�KDUPV�DUH�QRZ����DUH�RQO\�QRZ�DW�LVVXH���

0DUTXH]�OLYHV�DV�DQ�RSHQO\�WUDQVJHQGHU�ZRPDQ�IRU�RYHU�

ILYH�\HDUV�QRZ���

%XW�0DUTXH]�KDV�QRW�DWWHPSWHG�WR�FKDQJH�VH[�RQ�

WKH�ELUWK�FHUWLILFDWH�XQGHU�WKH�ROG�UXOH�RU�WKH�QHZ�

UXOH���3ODLQWLIIV�FODLPV�RI�LQMXU\�DUH�WKDW�WKH�VH[�

OLVWHG�RQ�0DUTXH]
V�ELUWK�FHUWLILFDWH�GRHV�QRW�PDWFK�

0DUTXH]
V�JHQGHU�LGHQWLW\���%XW�WKLV�ZDV�WKH�FDVH�SULRU�

WR�6%�����XQGHU�WKH�ROG�UXOH���7KLV�PHDQV�WKDW�

3ODLQWLIIV�LQMXULHV�WKDW�WKH\�FODLP�DUH�QRW�FHUWDLQO\�

LPSHQGLQJ�QRU�LV�0DUTXH]�LQ�DQ\�LPPHGLDWH�GDQJHU�RI�

VXVWDLQLQJ�DQ�LQMXU\�IURP�6%�������

7KH�LQMXU\�0DUTXH]�DOOHJHV�SUHGDWH�6%�������

7KHUH�DUH�QR�IDFWXDO�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�WKDW�

VXJJHVW�0DUTXH]�KDV�HYHU�DWWHPSWHG�WR�FKDQJH�WKH�ELUWK�

FHUWLILFDWH�RU�LQWHQGV�WR�GR�VR�LQ�WKH�IXWXUH�QRU�DUH�
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WKHUH�DQ\�IDFWXDO�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�WKDW�

0DUTXH]�KDYH�HYHU�KDG�WR�SUHVHQW�D�ELUWK�FHUWLILFDWH�LQ�

WKH�SDVW�RU�ZLOO�KDYH�WR�GR�VR�LQ�WKH�IXWXUH���

$QG�WKLV�FDVH�EHDUV�D�VWULNLQJ�UHVHPEODQFH�WR�

2OVRQ�YHUVXV�'HSDUWPHQW�RI�5HYHQXH�ZKHUH�FHUWDLQ�

UHVLGHQFH�ZKR�OLYHG�LQ�WKH�VWDWH�RI�0RQWDQD�GLG�QRW�

UHVLGH�ZLWKLQ�DQ\�SDUWLFXODU�FRXQW\�DQG�WKRVH�UHVLGHQFH�

ZDQWHG�WR�FKDOOHQJH�WKH�UHTXLUHPHQW�WKDW�WKH\�UHVLGH�

ZLWKLQ�D�FRXQW\�WR�REWDLQ����LQ�RUGHU�WR�UXQ�IRU�RIILFH�

RU�REWDLQ�KXQWLQJ�DQG�ILVKLQJ�OLFHQVHV���

%XW�WKH�FRXUW�LQ�WKDW�FDVH�KHOG�WKDW�WKH\�KDG�

QR�VWDQGLQJ�EHFDXVH�WKH\�KDG�QRW�DFWXDOO\�DWWHPSWHG�WR�

UXQ�IRU�RIILFH�RU�REWDLQ�D�KXQWLQJ�DQG�ILVKLQJ�OLFHQVH�

QRU�GLG�WKH\�DOOHJH�WKH\�SODQ�WR�GR�VR�LQ�WKH�IXWXUH���

$JDLQ��KHUH�0DUTXH]�KDV�QRW�DWWHPSWHG�WR�FKDQJH�VH[�RQ�

WKH�ELUWK�FHUWLILFDWH�QRU�KDYH�3ODLQWLIIV�DVVHUWHG�DQ\�

IDFW�LQ�WKH�FRPSODLQW�VKRZLQJ�WKDW�0DUTXH]�ZLOO�VHHN�WR�

GR�VR�LQ�WKH�IXWXUH���

$QG��DJDLQ��3ODLQWLIIV�GRQ
W�DOOHJH�DQ\ZKHUH�LQ�

WKH�FRPSODLQW�ZKHUH����WKDW�D�ELUWK�FHUWLILFDWH�ZLOO�EH�

WKH�RQO\�GRFXPHQW�WR�DFFRPSOLVK�ZKDWHYHU�3ODLQWLIIV�QHHG�

WR�DFFRPSOLVK���0DUTXH]�DOVR�DVVHUWV�IHDU�RI�KDYLQJ�WR�

SUHVHQW�D�ELUWK�FHUWLILFDWH���

%XW�IHDU�RI�D�K\SRWKHWLFDO�VFHQDULR�LQ�WKH�

IXWXUH�KDV�EHHQ�H[SUHVVO\�UHMHFWHG�DV�D�EDVLV�IRU�
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VWDQGLQJ��DJDLQ��DV�VWDWHG�LQ�2OVRQ�DQG�WKHQ�DJDLQ�

&RPPLWWHH�IRU�DQ�(IIHFWLYH�-XGLFLDU\�YHUVXV�6WDWH���7KH�

WKUHDW�DQG�LQMXU\�PXVW�EH�LPPHGLDWH�RU�YLUWXDOO\��

FHUWDLQ���$QG�FODLPV�RI�GLVFULPLQDWLRQ�DJDLQVW�

WUDQVJHQGHU�SHRSOH�EURDGO\�GR�QRW�WUDQVODWH�WR�

FRPSODLQWV�RI�VSHFLILF�DQG�SHUVRQDO�KDUP�XQGHU�6%�������

3ODLQWLIIV�GRQ
W�DOOHJH�IDFWV�SHUVRQDO�WR�

0DUTXH]�WKDW�HVWDEOLVK�DQ�LQMXU\�LQ�IDFW�QHFHVVDU\�WR�

KDYH�VWDQGLQJ���$QG�HYHQ�LI�WKLV�&RXUW�IRXQG�WKDW�WKH�

LQMXULHV�FODLPHG�LQ�3ODLQWLIIV�FRPSODLQW�DUH�VXIILFLHQW��

WKH\�DUH�QRW�IDLUO\�WUDFHDEOH�WR�WKH�FODLPV�DOOHJHG�QRU�

DUH�WKH\�DGGUHVVDEOH���

7UDFHDELOLW\�UHTXLUHV�WKDW�3ODLQWLIIV�VKRZ�WKDW�

WKH�DOOHJHG�YLRODWLRQ�KHUH��6%������FDXVHV�WKH�YHU\�

KDUPV�WKDW�3ODLQWLIIV�DOOHJH�DQG�UHGUHVVDELOLW\�QHHGV�D�

VXFFHVV�RI�WKLV�DFWLRQ��ZKLFK�GHFODULQJ�6%�����

XQFRQVWLWXWLRQDO�ZRXOG�UHGUHVV�WKH�YHU\�LQMXULHV�WKDW�

3ODLQWLIIV�DOOHJH�KHUH���%XW�WKH�FODLPV�RI�LQMXU\�DUH�

QRW�WUDFHDEOH�WR�WKH�DOOHJHG�YLRODWLRQ�RI�6%�������

$V�ZH�PHQWLRQHG�EHIRUH��0DUTXH]�FODLPV�WZR�

LQMXULHV��ULVN�RI�YLROHQFH�DQG�KDUDVVPHQW�DIWHU�

SUHVHQWLQJ�DQ�LGHQWLW\�GRFXPHQW�DQG�IHDU�RI�KDYLQJ�WR�

SUHVHQW�D�ELUWK�FHUWLILFDWH�WR�VRPHRQH�ZKR�PD\�UHVSRQG�

QHJDWLYHO\���%XW�ILUVW�RI�DOO��QHLWKHU�RI�WKHVH�FODLPV�

DUH�IDLUO\�WUDFHDEOH�WR�D�SULYDF\�FODLP�RU�PHGLFDO�
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GHFLVLRQPDNLQJ�FODLP���

3ODLQWLIIV�GRQ
W�DVVHUW�IDFWV�VKRZLQJ�WKDW�

0DUTXH]
V�SULYDF\�LQWHUHVW�KDYH�EHHQ�YLRODWHG�QRU�GLG�

3ODLQWLIIV�DOOHJH�IDFWV�DVVHUWLQJ�0DUTXH]�KDG�QRW�EHHQ�

IUHH�WR�PDNH�SHUVRQDO�PHGLFDO�GHFLVLRQV���$QG�WKHQ�IRU�

ERWK�HTXDO�SURWHFWLRQ�DQG�GXH�SURFHVV�FODLPV��3ODLQWLIIV�

KDYH�QRW�DOOHJHG�IDFWV�VKRZLQJ�DQ�LQWHQW�WR�FKDQJH�

0DUTXH]
V�ELUWK�FHUWLILFDWH���

$QG��DJDLQ��0DUTXH]�GLG�QRW�DWWHPSW�WR�PDNH�

WKLV�FKDQJH�XQGHU�WKH�ROG�UXOH���3ODLQWLIIV�FDQQRW�FODLP�

WKDW�0DUTXH]
V�LQMXU\�IURP�QRW�KDYLQJ�D�ELUWK�

FHUWLILFDWH�ZLWK�WKH�FRUUHFW�VH[�GHVLJQDWLRQ�RQO\�QRZ�

H[LVW�DIWHU�SDVVDJH�RI�6%�����ZKHQ�0DUTXH]�DOVR�KDG�D�

ELUWK�FHUWLILFDWH�ZLWKRXW�WKH�FRUUHFW�VH[�GHVLJQDWLRQ�

XQGHU�WKH�ROG�UXOH���

7KLV�DOVR�GRHV�QRW�H[SODLQ�KRZ�IHDU�RI�

KDUDVVPHQW�DQG�YLROHQFH�RQO\�H[LVW�QRZ�DV�D�UHVXOW�RI�

6%�������7KLV�3ODLQWLIIV�FODLPV�DUH�QRW�IDLUO\�WUDFHDEOH�

WR�WKH�ODZ�LWVHOI���)LQDOO\��WKH�KDUPV�DOOHJHG�E\�

0DUTXH]�DUH�QRW�UHGUHVVDEOH�E\�GHFODULQJ�6%�����

XQFRQVWLWXWLRQDO���

3ODLQWLIIV�FRPSODLQWV�LQFOXGH�EURDG�UHIHUHQFHV�

WR�SDVW�LQFLGHQW�RI�YLROHQFH�DQG�KDUDVVPHQW�DJDLQVW�

0DUTXH]���%XW�WKH�FRPSODLQW�GRHV�QRW�DVVHUW�WKDW�WKHVH�

LQFLGHQWV�ZHUH�D�UHVXOW�RI�0DUTXH]�SUHVHQWLQJ�D�ELUWK�
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FHUWLILFDWH���'HFODULQJ�6%�����XQFRQVWLWXWLRQDO�VLPSO\�

DOWHUV�WKH�SURFHVV�E\�ZKLFK�RQH�PXVW�FKDQJH�RQH
V�ELUWK�

FHUWLILFDWH���

,W�GRHV�QRW�HOLPLQDWH�SRWHQWLDO�YLROHQFH�RU�

KDUDVVPHQW�DJDLQVW�WUDQVJHQGHU�LQGLYLGXDOV���7KDW
V�

EHFDXVH�0DUTXH]�IDLOHG�WR�VWDWH�D�FODLP�RU�LQMXU\�LQ�

IDFW�WKDW�LV�IDLUO\�WUDFHDEOH�WR�WKH�DOOHJHG�YLRODWLRQ�

DQG�LV�UHGUHVVDEOH�E\�WKLV�&RXUW���7KH�&RXUW�PXVW�

GLVPLVV�0DUTXH]
V�FODLPV���

1RZ��WXUQ�WR�'RH
V�FODLPV���'RH�OLNHZLVH�KDV�

IDLOHG�WR�VWDWH�DQ�LQMXU\�LQ�IDFW�IDLUO\�WUDFHDEOH�WR�

WKH�DOOHJHG�YLRODWLRQ�DQG�WKDW�LV�UHGUHVVDEOH�E\�WKLV�

&RXUW���3ODLQWLIIV�DVVHUW�WKDW�VKDULQJ�SULYDWH�PHGLFDO�

UHFRUGV�FDXVHV��TXRWH���D�JUHDW�GHDO�RI�HPRWLRQDO�

GLVWUHVV�GXH�WR�IHDU�WR�H[SRVXUH�DQG�KXPLOLDWLRQ���

,Q�DGGLWLRQ��'RH�DVVHUWV�WKDW�6%�����UHTXLUHV�

'RH�WR�XQGHUWDNH�WKH�ILQDQFLDO�FRVW�DQG�EXUGHQ�RI�FRPLQJ�

WR�0RQWDQD���%XW�OLNH�0DUTXH]��'RH�GRHV�QRW�H[SODLQ�KRZ�

WKLV�HPRWLRQDO�GLVWUHVV�H[LVW�RQO\�QRZ�WKDW�6%�����LV�LQ�

SODFH��HYHQ�WKRXJK�'RH
V�ELUWK�FHUWLILFDWH�UHPDLQHG�

XQFKDQJHG�XQGHU�WKH�ROG�UXOH���

$QG�LQ�DGGLWLRQ��WKHVH�FODLPV�RI�LQMXU\�DUH�QRW�

IDLUO\�WUDFHDEOH�WR�WKH�DOOHJHG�YLRODWLRQV�KHUH���&RXUWV�

URXWLQHO\�SURWHFW�LQGLYLGXDO�SULYDF\�ULJKW�EDODQFLQJ�

WKLV�ULJKW�WR�SULYDF\�DJDLQVW�WKH�SXEOLF�ULJKW�WR�NQRZ���
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3ODLQWLIIV�GRQ
W�H[SODLQ�KRZ�RUGLQDU\�MXGLFLDO�

SURFHHGLQJV�ZRXOG�EH�LQVXIILFLHQW�LI�'RH�FKRRVHV�WR�

XQGHUJR�WKH�ELUWK�FHUWLILFDWH�DPHQGPHQW�SURFHVV���

,Q�WKLV�FDVH��'RH�LV�SURFHHGLQJ�XQGHU�

SVHXGRQ\P���7KHUH�LV�QR�UHDVRQ�WR�EHOLHYH�WKDW�WKLV��

SURFHVV�ZRXOG�QRW�DOVR�EH�DYDLODEOH�LQ�RWKHU�FRXUW�

SURFHHGLQJV���$QG��DJDLQ��3ODLQWLIIV�FODLP�RI�LQMXULHV�

DUH�WUDFHDEOH�WR�6%�����LWVHOI���(PRWLRQDO�GLVWUHVV�DQG�

SUHVHQWLQJ�D�ELUWK�FHUWLILFDWH�ZRXOG�KDYH�H[LVWHG�SULRU�

WR����WR�SDVVDJH�RI�6%�������

3ODLQWLIIV��DJDLQ��DOVR�IDLOHG�WR�DVVHUW�IDFWV�

VKRZLQJ�WKDW�'RH�KDV�DWWHPSWHG�WKH�DPHQGPHQW�SURFHVV�RU�

ZLOO�EH�UHTXLUHG�WR�SUHVHQW�D�ELUWK�FHUWLILFDWH�DW�VRPH�

SRLQW�LQ�WKH�IXWXUH���,Q�DGGLWLRQ��ZKLOH�3ODLQWLIIV�

DOOHJHG�WKHVH�ILQDQFLDO�FRVWV�DQG�EXUGHQV�RI�FRPLQJ�WR�

0RQWDQD��LW�LV�DJDLQ�QRW�FOHDU�IURP�WKH�FRPSODLQW�KRZ�

WKHVH�FODLPV�DUH�WLHG�WR�6%�������

'RH�ZRXOG�EH�VXEMHFW�WR�FRVW�IRU�FKDQJLQJ�D�

GULYHU
V�OLFHQVH�RU�D�QDPH�RU�XQGHUJRLQJ�RWKHU�GRFXPHQW�

FKDQJHV���$QG�WKHUH�DUH�RWKHU�FRVW����WKHUH�DUH�FRVWV�

DVVRFLDWHG�ZLWK�DPHQGLQJ�VH[�RQ�WKH�ELUWK�FHUWLILFDWH�

XQGHU�6%������XQGHU�WKH�������H[FXVH�PH����XQGHU�WKH�

�����5XOH���

6R�3ODLQWLIIV�GRQ
W�DVVHUW�WKH�IDFWXDO�

DOOHJDWLRQ�FRQQHFWLQJ�WKHVH�ILQDQFLDO�FODLPV����WKHVH�



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

ILQDQFLDO�KDUP�WR�6%�����LWVHOI���6R�QRZ�WKH�6WDWH�

DJUHHV�'RH�GRHV�QRW�QHHG�WR�SURYLGH�DQ�H[DFW�GROODU�

DPRXQW�RU�DQWLFLSDWH�HYHU\�VLQJOH�FRVW���%XW�3ODLQWLIIV�

PXVW�PDNH�IDFWXDO�DOOHJDWLRQ�H[SODLQLQJ�KRZ�WKHVH�FRVWV�

DUH�DVVRFLDWHG�ZLWK�6%�����DQG�OLNH�ZLWK�0DUTXH]�WKHUH�

DUH�VHULRXV�UHGUHVVDELOLW\�LVVXHV�KHUH���

'HFODULQJ�6%�����XQFRQVWLWXWLRQDO�VLPSO\�DOWHUV�

WKH�SURFHVV�E\�ZKLFK�RQH�PXVW�FKDQJH�RQH
V�ELUWK�

FHUWLILFDWH���,W�GRHV�QRW�DGGUHVV�WKH�HPRWLRQDO�GLVWUHVV�

RU�ILQDQFLDO�FRVW�FODLPV���%HIRUH�ZH�JHW�RQ�WR�

3ODLQWLIIV�IDLOXUH�WR�VWDWH�D�FODLP��,�MXVW�ZDQW�WR�

UHFDS�WKH�LQMXULHV�DOOHJHG�DQG�ZK\�WKH\�DUH�

LQVXIILFLHQW���

6R�3ODLQWLIIV�DOOHJH�6%�����SODFH�0DUTXH]�DW�

ULVN�RI�YLROHQFH��KDUDVVPHQW��DQG�GLVFULPLQDWLRQ�HYHU\�

WLPH�0DUTXH]�SUHVHQWV�DQ�LGHQWLW\�GRFXPHQW���7KH�VDPH�

WKUHDW�DQG�LQMXU\�H[LVW�XQGHU�WKH�ROG�UXOH���$QG�

3ODLQWLIIV�GR�QRW�DVVHUW�DQ\ZKHUH�LQ�WKH�FRPSODLQW�ZKHQ�

0DUTXH]�KDV�KDG�WR�SUHVHQW�D�ELUWK�FHUWLILFDWH�LQ�WKH�

SDVW�RU�ZLOO�KDYH�WR�GR�VR�LQ�WKH�IXWXUH���

3ODLQWLIIV�DOVR�DOOHJH�0DUTXH]�OLYHV�LQ�IHDU���

%XW��DJDLQ��VDPH�IHDU�H[LVWHG�XQGHU�WKH�ROG�UXOHV�DQG�

IHDU�DORQH�LV�LQVXIILFLHQW�WR�HVWDEOLVK�VWDQGLQJ���6R�

'RH�DVVHUWV�WKDW�VKDULQJ�SULYDWH�PHGLFDO�UHFRUGV�FDXVHV�

D�JUHDW�GHDO�RI�HPRWLRQDO�GLVWUHVV���%XW�WKLV�6%�����
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GRHV�QRW�UHTXLUH�SXEOLF�GLVFORVXUH�RI�SULYDWH�PHGLFDO�

UHFRUGV���

,Q�DGGLWLRQ��3ODLQWLIIV�DVVHUW�6%�����UHTXLUHV��

'RH�WR�XQGHUWDNH�WKH�ILQDQFLDO�FRVW�DQG�EXUGHQ�RI�FRPLQJ�

WR�0RQWDQD��EXW��DJDLQ��3ODLQWLIIV�GRQ
W�H[SODLQ�KRZ�

WKHVH�FRVWV�GLIIHU�IURP�WKH�ROG�UXOH���7KHVH�DOOHJHG�

LQMXU\�DUH�QRW�LQMXULHV�LQ�IDFW�WKDW�DUH�IDLUO\�

WUDFHDEOH�WR�6%�����DQG�UHGUHVVDEOH�E\�WKLV�&RXUW�

EHFDXVH�QHLWKHU�'RH�RU�0DUTXH]�KDV�VWDQGLQJ�WR�EULQJ�

WKHVH�FODLPV���7KH�&RXUW�VKRXOG�GLVPLVV�WKHLU�FODLPV���

6R�LQ�DGGLWLRQ�WR�WKH�VWDQGLQJ�SUREOHP��ZKLFK�

ZH�KDYH�GLVFXVVHG��3ODLQWLIIV�KDYH�IDLOHG�WR�VWDWH�D�

FODLP�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG���$QG�,�NQRZ�WKDW�

ZH�DUH�JRLQJ�WR�WDON�DERXW�HDFK�RI�WKHVH�FODLPV�LQ�D�ORW�

PRUH�GHWDLO�XQGHU�WKH�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ��EXW�

,�ZRXOG�OLNH�WR�EULHIO\�GLVFXVV�ZK\�HDFK�RI�WKHVH�FODLPV��

PXVW�EH�GLVPLVVHG�XQGHU�WKH����%���VWDQGDUG���

6R��ILUVW��WKH�HTXDO�SURWHFWLRQ�FODLP��

3ODLQWLIIV�HTXDO�SURWHFWLRQ�FODLP�PXVW�IDLO�ILUVW�

EHFDXVH�6%�����DSSOLHV�HTXDOO\�WR�DOO�LQGLYLGXDOV�DQG��

WZR��WUDQVJHQGHU�VWDWXV�LV�QRW�D�SURWHFWHG�FODVV�LQ�

0RQWDQD�RU�XQGHU�IHGHUDO�ODZ���

$QG�DQ\RQH�VHHNLQJ�WR�FKDQJH�VH[�RQ�WKHLU�ELUWK�

FHUWLILFDWH�PXVW�JR�WKURXJK�WKH�VDPH�SURFHVV���1RZ��

3ODLQWLIIV�DUJXH�WKDW�WUDQVJHQGHU�LQGLYLGXDOV�DUH�WKH�
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RQO\�LQGLYLGXDOV�ZKR�ZDQW�WR�DPHQG�VH[�RQ�WKHLU�ELUWK�

FHUWLILFDWH���%XW�WKLV�LV�XQWUXH���

1RQWUDQVJHQGHU�LQGLYLGXDOV�OLNH�LQWUDVH[�

LQGLYLGXDOV�RU�LQGLYLGXDOV�ZLWK�D�FOHULFDO�HUURU�RQ�

WKHLU�VH[�GHVLJQDWLRQ�ZLOO�DOVR�EH�VXEMHFW�WR�6%�������

)XUWKHUPRUH��WKLV�W\SH�RI�ORJLF�GRHVQ
W�KROG�XS�ZLWK�

UHVSHFW�WR�RWKHU�ELUWK�FHUWLILFDWH�DPHQGPHQWV���$�

VWDWXWH�LV�QRW�XQFRQVWLWXWLRQDO�MXVW�EHFDXVH�RQO\�RQH�

VXESDUW�RI�WKH�SRSXODWLRQ�DYDLOV�LWVHOI�RI�WKDW�VWDWXWH���

$V�WKH�6WDWH�QRWHV�LQ�LWV�FRPELQHG�EULHI�LQ�

VXSSRUW�RI�WKH�PRWLRQ�WR�GLVPLVV�DQG�UHVSRQVH�WR�WKH�

SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ��RQO\�DGRSWHG�LQGLYLGXDOV�

ZLOO�DYDLO�WKHPVHOYHV�RI�WKH�VWDWXWH�WKDW�DOORZV�WKHP�WR�

FKDQJH�WKHLU�SDUHQWDO�LQIRUPDWLRQ�RQ�WKHLU�ELUWK�

FHUWLILFDWH���

/LNHZLVH��RQO\�LQGLYLGXDOV�ZKR�GLGQ
W�KDYH�

SDWHUQLW\�HVWDEOLVKHG�DW�ELUWK�ZLOO�VHHN�WR�DGG�

SDWHUQLW\�WR�WKHLU�ELUWK�FHUWLILFDWH���%XW�WKHVH�VWDWXWH�

DUHQ
W�XQFRQVWLWXWLRQDO�VLPSO\�EHFDXVH�WKH\�LPSRVH�

DGGLWLRQDO�UHTXLUHPHQWV�RQ�DGRSWHG�LQGLYLGXDOV�RU�

LQGLYLGXDOV�ZLWK�XQNQRZQ�SDWHUQLW\���

7KH�TXHVWLRQ�LV�QRW�ZKR�ZLOO�DYDLO�WKHPVHOYHV�

RI�WKH�ODZ�EXW�ZKHWKHU�WKH�ODZ�DSSOLHV�HTXDOO\�DQG�

6%�����GRHV���,W�LV�DOVR�ZRUWK�QRWLQJ�WKDW�WKLV�ORJLF�

ZRXOG�KDYH�PHDQW�WKDW�WKH������5XOH�DOVR�ZDV�
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XQFRQVWLWXWLRQDO��WKDW�LV��DQ\�UHTXLUHPHQW�LPSRVHG�RQ�DQ�

LQGLYLGXDO�VHHNLQJ�WR�DPHQG�VH[�RQ�WKHLU�ELUWK�

FHUWLILFDWH�PXVW�EH�XQFRQVWLWXWLRQDO�EHFDXVH�RQO\�

WUDQVJHQGHU�LQGLYLGXDOV�ZLOO�VHHN�WR�DPHQG�WKHLU�VH[�

XQGHU�3ODLQWLIIV
�WKHRU\���

3ODLQWLIIV
�FODLPV�DOVR�PXVW�IDLO�EHFDXVH�

WUDQVJHQGHU�VWDWXV�LV�QRW�D�SURWHFWHG�FODVV�LQ�0RQWDQD���

3ODLQWLIIV�DVN�WKLV�&RXUW�WR�FUHDWH�D�QHZ�SURWHFWHG�

FODVV��RQH�WKDW�KDV�WZLFH�QRZ�EHHQ�UHMHFWHG�E\�WKH�

OHJLVODWXUH���$QG�EHFDXVH�3ODLQWLIIV�GR�QRW�IDOO�ZLWKLQ�

D�SURWHFWHG�FODVV�DQG�EHFDXVH�WKH�OHJLVODWXUH�KDV�D�

OHJLWLPDWH�VWDWH�LQWHUHVW�LQ�PDLQWDLQLQJ�DFFXUDWH�YLWDO�

VWDWLVWLFV��3ODLQWLIIV�KDYH�IDLOHG�WR�VWDWH�D�FODLP���

0RYLQJ�QH[W�WR�WKH�ULJKW�RI����ULJKW�RI�

LQIRUPDWLRQDO�SULYDF\���3ODLQWLIIV�DUJXH�WKDW�XQGHU�

6%�����WKH\�DUH�IRUFHG�WR�SXEOLFO\�GLVFORVH�PHGLFDO�

UHFRUGV���%XW�WKLV�FODLP�IDLOV�IRU�VHYHUDO�UHDVRQV���

)LUVW��RQO\�LQGLYLGXDOV�ZKR�YROXQWDULO\�DYDLO�WKHPVHOYHV�

RI�6%�����PXVW�XQGHUWDNH�DQ\�VRUW�RI�SURFHVV�DW�DOO����

7KH�ODZ�LPSRVHV�QR�UHTXLUHPHQWV�XQOHVV�DQG�

XQWLO�RQH�WDNHV�WKH�QHFHVVDU\�VWHSV�WR�FKDQJH�RQH
V�

ELUWK�FHUWLILFDWH�VRPHWKLQJ�WKDW�QHLWKHU�'RH�QRU�0DUTXH]�

KDV�GRQH�KHUH���3ODLQWLIIV�FLWH�QR�DXWKRULW\�IRU�WKH�

DUJXPHQW�WKDW�VRFLHW\�UHFRJQL]HV�D�ULJKW�WR�SULYDF\�LQ�

YROXQWDU\�SURFHHGLQJ���
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6HFRQG��WKH�PHGLFDO�UHFRUGV�DUH�QRW�SXEOLFO\�

GLVFORVHG���<HV��6%�����UHTXLUHV�LQGLYLGXDOV�VHHNLQJ�WR�

DPHQG�WKHLU�ELUWK�FHUWLILFDWH�WR�JR�WKURXJK�D�FRXUW�

SURFHHGLQJ���%XW�DV�GLVFXVVHG�HDUOLHU��FRXUWV�OLNH�WKLV�

RQH�URXWLQHO\�SURWHFW�LQGLYLGXDO
V�SULYDF\�LQWHUHVW�RI�

LQGLYLGXDOV�E\�DOORZLQJ�WKHP�WR�ILOH�XQGHU�SVHXGRQ\P�RU�

VHDOLQJ�WKH�SURFHHGLQJV���

0RUHRYHU�WKH������5XOH��ZKLFK�3ODLQWLIIV�VHHN�

WR�UHWXUQ�WR�DOVR�UHTXLUH�VRPH�OHYHO�RI�GLVFORVXUH�RI�

PHGLFDO�LQIRUPDWLRQ���$JDLQ��3ODLQWLIIV�KDYH�IDLOHG�WR�

VWDWH�D�SULYDF\�FODLP���7KH����QH[W��3ODLQWLIIV�PDNH�D�

FODLP�RI�PHGLFDO�LQWHUIHUHQFH���%XW�WKLV�LV�QRW�D�FODLP�

0RQWDQD�FRXUWV�UHFRJQL]H���$QG�3ODLQWLIIV�UHOLDQFH�RQ�

$UPVWURQJ�LV�PLVSODFHG���

8QOLNH�WKH�ULJKW�WR�DERUWLRQ�LQ�$UPVWURQJ��

WKHUH�LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�FKDQJH�RQH
V�ELUWK�

FHUWLILFDWLRQ���7KLV�LV�MXVW�DQRWKHU�SULYDF\�FODLP��

ZKLFK�IRU�UHDVRQV�DERYH�PXVW�IDLO���)LQDOO\��3ODLQWLIIV�

FODLP�WKDW�6%�����YLRODWHV�WKHLU�ULJKW�WR�GXH�SURFHVV�

EHFDXVH�LW�LV�XQFRQVWLWXWLRQDOO\�YDJXH����

%XW�WR�VXFFHHG�RQ�D�YDJXHQHVV�FODLP�ZLWK�

UHVSHFW�WR�FLYLO�VWHSV�WKHUH�PXVW�EH�D�VKRZLQJ�QRW�MXVW�

WKDW�WKH�ODZ�LV�FRQIXVLQJ�RU�WKHUH�LV�VRPH�XQFHUWDLQW\�

RU�WKH�ODZ�LV�VXEMHFW�WR�PXOWLSOH�LQWHUSUHWDWLRQV�EXW�

UDWKHU�LW�LV�HQWLUHO\�LQFRPSUHKHQVLEOH�DQG�UHDFKHV�D�
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VXEVWDQWLDO�DPRXQW�RI�FRQVWLWXWLRQDOO\�SURWHFWHG�

FRQGXFW���

3ODLQWLIIV�DVVHUW�QR�FRQVWLWXWLRQDOO\�SURWHFWHG�

FRQGXFW�DW�LVVXH�KHUH���$JDLQ��WKHUH�LV�QR�ULJKW�WR�

DPHQG�RQH
V�ELUWK�FHUWLILFDWH���$QG�VR��3ODLQWLIIV�GXH�

SURFHVV�FODLPV�IDLO�DV�ZHOO�EHFDXVH�3ODLQWLIIV�'RH�DQG�

0DUTXH]�ODFNV�VWDQGLQJ�DQG�KDYH�IDLOHG�WR�VWDWH�D�FODLP�

XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG��WKLV�&RXUW�PXVW�

GLVPLVV�WKHLU�FODLP���7KDQN�\RX���

7+(�&2857���5HVSRQVH�WR�WKH�PRWLRQ�WR�GLVPLVV���

05��5$7(���7KDQN�\RX��\RXU�+RQRU���*RRG�DIWHUQRRQ��

DJDLQ���$OH[�5DWH�IRU�WKH�3ODLQWLIIV���6R�,�MXVW�ZDQW�WR�

FODULI\�WKDW�D�VXEVWDQWLDO�SRUWLRQ�RI�WKH�6WDWH
V�

RULJLQDO�PRWLRQ�WR�GLVPLVV�ZDV�SUHGLFDWHG�RQ�WKLV�

DUJXPHQW�WKDW�ZH�KDYH�IDLOHG�WR�H[KDXVW�DGPLQLVWUDWLYH�

UHPHGLHV���

,W�FHUWDLQO\�DSSHDUV�OLNH�WKDW�DUJXPHQW�LV�QR�

ORQJHU�RQ�WKH�WDEOH�DV�D�UHVXOW�RI�WKH�0RQWDQD�+XPDQ�

5LJKWV�%XUHDX�LVVXLQJ�WKH�ULJKW�WR�VXH�DQG�XV�ILOLQJ�DQ�

DPHQGHG�FRPSODLQW��LQFOXGLQJ�WKH�VWDWXWRU\�FODLPV���6R�

WKDW�OHDYHV��WR�P\�XQGHUVWDQGLQJ��WKH�WZR�RXWVWDQGLQJ�

LVVXHV�UHODWHG�WR�WKH�PRWLRQ�WR�GLVPLVV��RQH��GR�RXU�

FOLHQWV�KDYH�VWDQGLQJ"��

0HDQLQJ��LV�WKHUH�LQMXU\����KDYH�WKH\�VXIIHUHG�

FRQFUHWH�LQMXU\�WKDW�LV�WUDFHDEOH�WR�WKH�$FW���$QG��WZR��
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KDYH�WKH\�VWDWHG�D�FODLP�XQGHU�5XOH���DQG�5XOH���"��$QG�

,�VD\�P\�XQGHUVWDQGLQJ�EHFDXVH��IUDQNO\��WKH�6WDWH�KDV�

FUHDWHG�D�ELW�RI�D�PHVV�KHUH�E\�FKRRVLQJ�WR�ILOH�D�EULHI�

LQ�RSSRVLWLRQ�WR�RXU�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�

DQG�PRWLRQ�WR�GLVPLVV�VLPXOWDQHRXV���

,W�LV�HQWLUHO\�XQFOHDU�ZKLFK�GRFXPHQW�WKH\�DUH�

UHO\LQJ�XSRQ�IRU�ZKLFK�RI�WKHLU�DUJXPHQWV�DQG��RI�

FRXUVH��WKDW�PDWWHUV�EHFDXVH�WKH�VWDQGDUG�IRU�D�PRWLRQ�

WR�GLVPLVV��ZKLFK�LV�YHU\�GLIIHUHQWLDO��XQGHU�ZKLFK�DOO�

RI�WKH�ZHOO�SOHG�DOOHJDWLRQV�DQG�LQIHUHQFHV�DUH�WR�EH�

GUDZQ�LQ�WKH�3ODLQWLIIV�IDYRU�LV�YHU\�GLIIHUHQW�WKDQ�WKH�

VWDQGDUG�IRU�LVVXLQJ�D�PRWLRQ�IRU�SUHOLPLQDU\�

LQMXQFWLRQ���

$QG�OHW�PH�JLYH�\RX�D�FRXSOH�RI�H[DPSOHV���6R�

WKH�'HIHQGDQW�VD\�WKDW�0V��0DUTXH]�GRHV�QRW�KDYH�

VWDQGLQJ�EHFDXVH��TXRWH���:KHQ�UXQQLQJ�IRU�SXEOLF�

RIILFH��VKH�PDGH�KHU�VWDWXV�DV�D�WUDQVJHQGHU�IHPDOH�

SXEOLFO\�NQRZQ����7KH\�VD\�WKDW�0DUTXH]�DOOHJHV�D�

JHQHUDOL]HG�IHDU�RI�EHLQJ�RXWHG�DV�WUDQVJHQGHU���

7KRVH�DUH�DUJXPHQWV�UHODWHG�WR�VWDQGLQJ�WKDW�

WKH\�PDNH�LQ�WKHLU�FRPELQHG�EULHI���$QG�IRU�WKRVH�

SURSRVLWLRQV��WKH\�UHO\�XSRQ�0V��0DUTXH]
V�DIILGDYLW���

$QG��RI�FRXUVH��IRU�SXUSRVHV�RI�FRQVLGHULQJ�WKH�SHQGLQJ�

PRWLRQ�WR�GLVPLVV��ORRNLQJ�DW�DQ\WKLQJ�RXWVLGH�WKH�IRXU�

FRUQHUV�RI�WKH�FRPSODLQW�LV�LPSURSHU���
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6R�ZH�DUH�DW�D�VLJQLILFDQW�GLVDGYDQWDJH�EHFDXVH�

LW�LV�XS�WR�WKH�3ODLQWLIIV�DQG��IUDQNO\��QRZ�WKH�&RXUW�

WR�WHDVH�RXW�H[DFWO\�ZKLFK�IDFWV��ZKLFK�XQGHUO\LQJ�

GRFXPHQWV�WKH�6WDWH�LV�UHO\LQJ�XSRQ�IRU�ZKLFK�RI�LW�

FRQWHQWLRQV���6R�PRUHRYHU��WKH�6WDWH�VHHPV�WR�

PLVDSSUHKHQG�XQGHU�WKH�5XOH����VWDQGDUG�ZKDW�LW�DFWXDOO\�

PHDQV�WR�VWDWH�D�FODLP���

)RU�H[DPSOH��LQ�WKHLU�UHSO\�EULHI�LQ�VXSSRUW�RI�

WKH�PRWLRQ�WR�GLVPLVV��WKH\�VSHQW�D�JUHDW�GHDO�RI�WLPH�

WDONLQJ�DERXW�WKH�OHJLWLPDWH�VWDWH�LQWHUHVW�WKDW�DUH�

DGYDQFHG�E\�WKH�$FW���%XW�WKRVH�IDFWV�UHODWHG�WR�WKH�

OHJLWLPDWH�VWDWHG�LQWHUHVW�WKDW�WKH�6WDWH�PD\�RU�PD\�QRW�

KDYH�DUH�QRW�EHIRUH�WKLV�&RXUW�LQ�WKH�FRQWH[W�RI�WKH�

PRWLRQ�WR�GLVPLVV���

5DWKHU�WKRVH�FODLPV�WKDW�DUH�LQFOXGHG�LQ�WKH�

FRPSODLQW�DUH�WKH�RQO\�FODLPV�WKDW�QHHG�EH�FRQVLGHUHG�

IRU�SXUSRVH�RI�WKH�5XOH����PRWLRQ���$QG��IXUWKHUPRUH��

WKH�FDVHV�WKDW�WKH\�UHO\�XSRQ�LQ�WKHLU�UHSO\�EULHI�

VXSSRUWLQJ�WKH�PRWLRQ�WR�GLVPLVV�ZHUH�DOO�GHFLGHG�DIWHU�

OHQJWK�HYLGHQWLDU\�SURFHHGLQJV���

,Q�WKH�FDVH�RI�WKH�0LVVRXOD�:DWHU�&RPSDQ\��WKDW�

ZDV�D�WKUHH�ZHHN�EHQFK�WULDO��ZKLFK�UHVXOWHG�LQ�WKH�

GHWHUPLQDWLRQ�RI�ZKDW�ZDV�RU�ZDV�QRW�D�IXQGDPHQWDO�ULJKW�

DQG�ZKDW�WKH�OHJLWLPDWH�VWDWH�LQWHUHVW�PLJKW�EH���6R�

ZKDW�,�ZDQW�WR�GR�EULHIO\�LV�DGGUHVV�WKH�6WDWH
V�
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DUJXPHQW�ILUVW�WKDW�ZH�KDYH�VRPHKRZ�ZDLYHG�VRPH�RI�RXU�

DUJXPHQWV�LQ�RSSRVLWLRQ�WR�WKHLU�PRWLRQ�WR�GLVPLVV�DQG�

WKLV�UHDOO\�SHUPHDWHV�WKHLU�EULHILQJ�LQ�WKHLU�UHSO\���

6R�WKLV�UHDVRQLQJ�LV�IXQGDPHQWDOO\�IODZHG�IRU�

QXPHURXV�UHDVRQV���)LUVW��DV�,�DOUHDG\�QRWHG�WKLV�

SUREOHP�WR�WKH�H[WHQW�WKHUH�LV�RQH�LV�RI�WKH�'HIHQGDQW
V�

RZQ�PDNLQJ�EHFDXVH�RI�WKHLU�GHFLVLRQ�WR�ILOH�D�FRPELQHG�

EULHI���6HFRQG�RI�DOO��WKH�FDVHV�WKDW�WKH\�UHO\�RQ�

&RWWUHOO��%DUQD��3D\FRP��WKRVH�FDVHV�VWDQG�IRU�WKH�YHU\�

XQUHPDUNDEOH�SURSRVLWLRQ�WKDW�D�SDUW\�FDQQRW�UDLVH�DQ�

LVVXH�RQ�DSSHDO�IRU�WKH����WKDW�KDV�QRW�SUHYLRXVO\�EHHQ�

DGGUHVVHG�LQ�WKH�GLVWULFW�FRXUW���

7KDW�LV�%ODFN�/HWWHU�/DZ���$QG�QRERG\�KHUH�LV�

DUJXLQJ�RWKHUZLVH���%XW��RI�FRXUVH��WKH�FLUFXPVWDQFHV�

WKDW�ZH�DUH�GHDOLQJ�ZLWK�KHUH�DUH�YHU\�GLIIHUHQW���7KLV�

FDVH�LV�LQ�LWV�LQIDQF\���:H�DUH�EHIRUH�WKH�GLVWULFW�

FRXUW���$OO�RI�RXU�FODLPV�DQG�GHIHQVHV�PD\�EH�

FRQVLGHUHG���

1RZ��VHFRQG�DQG�SHUKDSV�PRUH�LPSRUWDQWO\��WKH�

FODLPV�WKDW�DUH�VHW�IRUWK�LQ�RXU�FRPSODLQW�DUH�FOHDUO\�

LGHQWLILHG�RU�WKH�IDFWV�WKDW�DUH�VHW�IRUWK�DUH�FOHDUO\�

LGHQWLILHG�LQ�RXU�EULHI�LQ�RSSRVLWLRQ�WR�WKH�PRWLRQ�WR�

GLVPLVV��

$QG�ZH�SRLQWHG�WKH�&RXUW�WR�H[DFWO\�WKRVH�

SDUDJUDSKV�WKDW�VXSSRUW�VWDQGLQJ�DQG�VXSSRUW�RXU�OHJDO�
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FODLPV���$QG��ILQDOO\��WR�WKH�H[WHQW�WKDW�WKHUH�DUH�DQ\�

VWRQHV�WKDW�DUH�XQWXUQHG��ZH�KDYH�SOHQW\�RI�OHJDO�

DUJXPHQWV�WKDW�DUH�LQFOXGHG�LQ�RXU�UHSO\�EULHI�LQ�

VXSSRUW�RI�SUHOLPLQDU\�LQMXQFWLRQ�WKDW�WKH�&RXUW�PD\�

UHO\�XSRQ�IRU�SXUSRVHV�RI�GHPRQVWUDWLQJ�WKDW�ZH�KDYH�

PDGH�D�FODLP���

6R�,
P�JRLQJ�WR�EULHIO\�DGGUHVV�WKH�VWDQGLQJ�

LVVXH�QRZ���$QG�WKHQ�P\�FROOHDJXH�$NLODK�/DQH�ZLOO�

DGGUHVV�WKH�SUHOLPLQDU\�LQMXQFWLRQ�LQ�VKRUW�RUGHU��DQG�

VKH�ZLOO�JR�LQWR�JUHDW�GHWDLO�UHODWHG�WR�WKH�

FRQVWLWXWLRQDO�FODLPV�WKDW�ZH�KDYH�UDLVHG�VR����DQG�WKH�

UHDVRQ�ZK\�,
P�GRLQJ�LW�JRHV����VWDQGV�WR�UHDVRQ�LI�WKH�

&RXUW�JUDQWV�RXU�SUHOLPLQDU\�LQMXQFWLRQ��WKHQ�ZH�KDYH�

VWDWHG�D�FODLP���

$QG�OLNHZLVH��LI�WKH�&RXUW�GLVPLVVHV�WKH�FDVH��

,�GRQ
W�H[SHFW�WR�VHH�DQ�LQMXQFWLRQ�LVVXH�DQ\�WLPH�LQ�

WKH�QHDU�IXWXUH���6R�WKH�6WDWH
V�DUJXPHQW�UHDOO\�ERLOV�

GRZQ�WR�WKLV��WKH\�VD\�RXU����WKH�KDUPV�WKDW�RXU�FOLHQWV�

KDYH�VXIIHUHG�DUH�WRR�DWWHQXDWHG��WRR�K\SRWKHWLFDO���$QG�

WKH\�UHO\�RQ�WKH�%XOORFN�DQG�WKH�&RVVLWW�FDVHV��ZKLFK�

LQFLGHQWDOO\�WKH�FRXUW�IRXQG�WKH�SODLQWLIIV�LQ�WKRVH�

FDVHV�DFWXDOO\�GLG�KDYH�VWDQGLQJ���

$QG�WKH\�VD\��ORRN��\RXU�FOLHQWV�KDYHQ
W�

DFWXDOO\�DWWHPSWHG�WR�FRUUHFW�WKH�VH[�GHVLJQDWLRQ�RQ�

WKHLU�ELUWK�FHUWLILFDWLRQ�XQGHU�WKH�SURYLVLRQ�RI�6%�����
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DQG�VR��WKHUHIRUH��WKH\�DUH�QRW�LQMXUHG���1RZ��DV�D�

SUHOLPLQDU\�OHJDO�PDWWHU��WKH�6WDWH�PDGH�WKH�VDPH�

DUJXPHQW��ZKLFK�ZDV�URXQGO\�UHMHFWHG�E\�WKH�0RQWDQD�

6XSUHPH�&RXUW�LQ�WKH�:HHPV�FDVH���

$QG�WKDW
V�D�FDVH�LQ�ZKLFK�,�DP�LQWLPDWHO\�

IDPLOLDU�EHFDXVH�LW�LV�RXU�FDVH���$QG�LQ�WKDW�FDVH��

+HOHQ�:HHPV�FKDOOHQJHG�D�UHVWULFWLRQ�RQ�WKH�SURYLVLRQ�RI�

DERUWLRQV�WKDW�SURYLGHG�RQO\�GRFWRUV�RU�SK\VLFLDQ�

DVVLVWDQWV�FRXOG�SHUIRUP�DERUWLRQ�VHUYLFHV���$QG�DW�WKH�

WLPH��0V��:HHPV�ZDV�DQ�DGYDQFHG�SUDFWLFH�UHJLVWHUHG�

QXUVH��ZKR�ZDV�FRPSHWHQW�WR�SHUIRUP�WKH�SURFHGXUHV���

%XW�DW�WKH�WLPH�ZH�ILOHG�WKH�FRPSODLQW�DQG�

ILOHG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��VKH�KDG�QHLWKHU�

UHFHLYHG�DOO�RI�WKH�WUDLQLQJ�WKDW�VKH�QHHGHG�QRU�KDG�VKH�

DFWXDOO\�WULHG�WR�SHUIRUP�DQ�DERUWLRQ�LQ�0RQWDQD���$QG�

WKH�FRXUW�VDLG�WKDW�VKH�KDG�VWDQGLQJ�WR�VXH�XQGHU�WKRVH�

FLUFXPVWDQFHV���

$QG�LW�QRWHG�WKDW��TXRWH���7KH�VWDWH
V�VWDQGLQJ�

DUJXPHQW�LV�FLUFXODU���,W�PDLQWDLQV�WKDW�SODLQWLIIV�

FDQQRW�FKDOOHQJH�WKH�VWDWXWH�XQOHVV�WKH\�DUH�OLFHQVHG�WR�

SHUIRUP�WKH�SURFHGXUH�LQ�TXHVWLRQ���%XW�DFNQRZOHGJHV�

WKDW�WKH�VWDWXWH�SUHYHQWV�WKHP�IURP�VHHNLQJ�VXFK�

OLFHQVXUH����

7KH�VDPH�LV�WUXH�KHUH���7KH�6WDWH�LV�DUJXLQJ�

WKDW�RXU�FOLHQWV�FDQQRW�FKDOOHQJH�6%�����XQOHVV�WKH\�
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DWWHPSW�WR�FRUUHFW�WKHLU�ELUWK�FHUWLILFDWH���%XW�WKH\�

FDQ
W�GR�VR�EHFDXVH�RI�WKH�VWDWXWH�LWVHOI���$QG�WKDW�

IROORZV�WKH�ZHOO�UHDVRQHG�OLQH�RI�DXWKRULW\�IURP����IRU�

H[DPSOH��WKH�*U\F]DQ�FDVH�LQ�ZKLFK�D�FRXSOH�FKDOOHQJHG�

WKH�GHYLDWH�VH[XDO�FRQGXFW�VWDWXWH�LQ�0RQWDQD���

$�VWDWXWH�ZKLFK�KDYH�EHHQ�RQ�WKH�ERRNV�IRU�

GHFDGHV�EXW�ZKLFK�KDG�QRW�EHHQ�HQIRUFHG���$QG�WKH�FRXUW�

IRXQG�WKDW�WKH�SODLQWLIIV�KDG�VWDQGLQJ��TXRWH���EHFDXVH�

WKH\�ZHUH�SUHFLVHO\�LQGLYLGXDOV�DJDLQVW�ZKRP�WKLV�

VWDWXWH�LV�LQWHQGHG�WR�RSHUDWH���+HUH��RXU�FOLHQWV�DQG�

WUDQVSHRSOH�LQ�0RQWDQD�DUH�SUHFLVHO\�WKH�SHRSOH�DJDLQVW�

ZKR�6%�����LV�LQWHQGHG�WR�RSHUDWH���

6R�PRUH�LPSRUWDQWO\�VHWWLQJ�DVLGH�WKH�OHJDO�

VWXII�IRU�D�PRPHQW��WKLV�LV�QRW�LPDJLQHG�IXWXUH�KDUP�EXW�

UDWKHU�KDUP�WKDW�LV�SUHVHQW�DQG�UHDO���6R�OHW�PH�GLUHFW�

WKH�&RXUW
V�DWWHQWLRQ�EDFN�WR�WKH�IRXU�FRUQHUV�RI�RXU�

FRPSODLQW��ZKLFK�LV�WKH�RQO\�GRFXPHQW�WKDW�LV�SURSHU�WR�

UHO\�XSRQ�IRU�SXUSRVHV�RI�WKH�PRWLRQ�WR�GLVPLVV���

)DFW�QXPEHU����$PHOLD�0DUTXH]�DQG�-RKQ�'RH�

LQWHQG�WR�FKDQJH�WKH�JHQGHU�PDUNHU�RQ�WKHLU�ELUWK�

FHUWLILFDWH���7KDW�LV�FRQWDLQHG�LQ�SDUDJUDSKV������������

DQG����RI�WKH�FRPSODLQW���)DFW�QXPEHU����EXW�IRU�6%�����

RU�WKH�$FW��RXU�FOLHQWV�ZRXOG�EH�DEOH�WR�ILOH�D�VLPSOH�

DWWHVWDWLRQ�IRUP�ZLWK�WKH�'HSDUWPHQW�RI�3XEOLF�+HDOWK�

DQG�+XPDQ�6HUYLFHV�WR�FRUUHFW�WKH�VH[�GHVLJQDWLRQ�RQ�
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WKHLU�ELUWK�FHUWLILFDWH���

7KDW�LV�SDUDJUDSK����RI�RXU�FRPSODLQW���)DFW�

QXPEHU����RXU�FOLHQWV�DUH�XQDEOH�WR�FRPSO\�ZLWK�WKH�

SURFHGXUHV�UHTXLUHG�E\�WKH�$FW�EHFDXVH�RI�FRVW��WKH�

UHTXLUHPHQW�WR�WDNH�WLPH�RII�ZRUN��XQFHUWDLQW\�DERXW�

ZKDW�VXUJHU\�LV�UHTXLUHG��DQG�WKH�YHU\�SUHGLFWDEOH�

DWWHQGDQW�KXPLOLDWLRQ�DQG�HPEDUUDVVPHQW�DVVRFLDWHG�ZLWK�

GLVFORVLQJ�SULYDWH�PHGLFDO�LQIRUPDWLRQ�LQ�RUGHU�WR�

REWDLQ�D�FRXUW�RUGHU���

7KRVH�DOOHJDWLRQV�DUH�FRQWDLQHG�LQ�SDUDJUDSKV�

����SDUDJUDSK�����DQG�SDUDJUDSK����RI�WKH�FRPSODLQW���

)DFW�QXPEHU����OLYLQJ�ZLWK�LQDFFXUDWH�LGHQWLW\�GRFXPHQWV�

FDXVHV�DQ[LHW\�DQG�GHSUHVVLRQ�DQG�FDQ�UHVXOW�LQ�

GLVFULPLQDWLRQ��KDUDVVPHQW��DQG�YLROHQFH�DQG�H[DFHUEDWH�

WKH�PDQLIHVWDWLRQ�RI�JHQGHU�G\VSKRULD���

7KDW
V�SDUDJUDSKV��������DQG����RI�WKH�

FRPSODLQW���$QG��ILQDOO\��IDFW�QXPEHU����RXU�FOLHQWV�

KDYH�VSHFLILFDOO\�H[SHULHQFHG�KDUDVVPHQW��YLROHQFH��

GLVFULPLQDWLRQ�DV�D�UHVXOW�RI�WKHLU�WUDQVJHQGHU�VWDWXV��

ZKLFK�ZH�KDYH�SURYHQ�E\�KDYLQJ�LQDFFXUDWH�LGHQWLW\�

GRFXPHQWV���$QG�WKDW�LV�LQ�SDUDJUDSK����RI�WKH�

FRPSODLQW���

6R�WKHVH�DUH�WKH�IDFWV�WKDW�H[LVWV�IRU�WKLV�

&RXUW
V�FRQVLGHUDWLRQ�XSRQ�D�PRWLRQ�WR�GLVPLVV���$QG��

IUDQNO\��LW�ERUGHUV�RQ�WKH�RIIHQVLYH�IRU�WKH�6WDWH�WR�
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DUJXH�WKDW�WKHVH�LQMXULHV�DUH�QR�PRUH�WKDQ�JHQHUDOL]HG�

FRQFHUQV�RYHU�DEVWUDFW�IXWXUH�KDUP�WKDW�ODFN�EDVLV���

$FFXUDWH�LGHQWLW\�GRFXPHQWV�DUH�D�PDWWHU�RI�

OLIH�DQG�GHDWK�WR�RXU�FOLHQWV�DQG�LQGHHG�WR�DOO�

WUDQVJHQGHU�0RQWDQDQV���1RZ��DV�LI�ZH�KDYHQ
W�MXPSHG�

KLJK�HQRXJK�RYHU�WKH�H[FHHGLQJO\�ORZ�KXUGOH�WKDW�WKH�

���%�VWDQGDUG�HPSOR\V���3HU��DJDLQ��WKH�:HHPV�OLQH�RI�

DXWKRULW\�HYHQ�D�GH�PLQLPLV�YLRODWLRQ�RI�D�

FRQVWLWXWLRQDO�ULJKW�FRQIHU�VWDQGLQJ�RQ�WR�D�SDUW\���

$QG�WKH�6WDWH�QRQVHQVLFDOO\�VXJJHVW�WKDW�ZH�

KDYHQ
W�LGHQWLILHG�WKH�FRQVWLWXWLRQDO�ULJKW�DW�SOD\���

$QG�WKH\�VD\�WKHUH�LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�FKDQJH�

\RXU�ELUWK�FHUWLILFDWH���7KDW�PD\�EH�WKH�FDVH���%XW�DQ\�

WLPH�WKH�6WDWH�FRQIHUV�D�SDUWLFXODU�EHQHILW�ZKHWKHU�LW�

LV�LQ�D�YRWLQJ�ULJKWV�FRQWH[W��ZKHWKHU�LW�LV�LQ�D�

UHSURGXFWLYH�ULJKWV�FRQWH[W��ZKHWKHU�LW�LV�LQ�WKLV�

FRQWH[W��WKH\�KDYH�WR�DSSO\�HTXDOO\���

$QG�VR��ZH�KDYH�DOOHJHG�VXIILFLHQW�IDFWV���$QG��

LQ�IDFW��DQ�H[FUXFLDWLQJ�GHWDLO�VXSSRUWLQJ�RXU�FODLPV�

RI����IRU�FRQVWLWXWLRQDO�YLRODWLRQ�WR�HTXDO�SURWHFWLRQ�

GXH�SURFHVV�RI�ODZ�DQG�SULYDF\���6R��\RXU�+RQRU��,�WKLQN�

WKDW�ZH�KDYH�HDVLO\�PHW�RXU�EXUGHQ�WR�ZLWKVWDQG�WKLV�

PRWLRQ�WR�GLVPLVV���

8QOHVV�WKH�&RXUW�KDV�IXUWKHU�TXHVWLRQV��,�ZLOO�

OHDYH�LW�WR�P\�FROOHDJXH��$NLODK�/DQH��WR�DUJXH�



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

SUHOLPLQDU\�LQMXQFWLRQ�DQG�WKH�DSSOLFDEOH�OHJDO�

VWDQGDUGV�WKDW�DSSO\�WR�RXU�FRQVWLWXWLRQDO�FODLPV���$QG�

ZH�XUJH�WKH�&RXUW�WR�GLVPLVV����UHMHFW�WKH�6WDWH
V�

PRWLRQ�WR�GLVPLVV���7KDQN�\RX���

7+(�&2857���7KDQN�\RX���7KUHH�PLQXWH�UHEXWWDO��

06��60,7+*$//���7KDQN�\RX��\RXU�+RQRU���<HV���-XVW�

EULHIO\�ZRXOG�OLNH�DGGUHVV�D�FRXSOH�SRLQWV�UDLVHG�E\�

3ODLQWLIIV���6R�WKH�VWDQGDUG�IRU�D�SUHOLPLQDU\�

LQMXQFWLRQ�DV�ZH�ZLOO�JHW�WR�LQ�RXU�QH[W�DUJXPHQW�LV�

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKH�6WDWH
V�

SRVLWLRQ�LV�WKDW�QRW�RQO\�DUH�3ODLQWLIIV�QRW�OLNHO\�WR�

VXFFHHG�RQ�WKH�PHULW�EXW�WKDW�WKHLU�FODLPV�XWWHUO\�

IDLOHG�VR�WKHUH�LV�QR�FODLP�XSRQ�ZKLFK�3ODLQWLIIV�FDQ�

UHFHLYH�UHOLHI���

1RZ��3ODLQWLIIV�UHO\�RQ�:HHPV�WR�VKRZ�WKDW�

0DUTXH]�DQG�'RH�GRQ
W�DFWXDOO\�KDYH�WR�DWWHPSW�WR�FKDQJH�

WKHLU�ELUWK�FHUWLILFDWH���%XW�WKH�SUREOHP�ZLWK�WKH�

DOOHJHG�LQMXU\�DV�WKH�6WDWH�KDYH�VDLG�LV�WKDW�WKHUH����

WKHVH�LQMXULHV�SUHGDWHG�6%�������7KH\�DUH�QRW�IDLUO\�

WUDFHDEOH�WR�WKH�ODZ�LWVHOI��VR�WKLV�XQGHUPLQHV�WKHLU�

FODLPV�RI�LQMXU\�EHFDXVH�WKHVH�LQMXULHV�DJDLQ�H[LVWHG�

SULRU�WR�6%�������

7KH�6WDWH�LV�QRW�GLVSXWLQJ�WKDW�WKHVH�LQMXULHV�

H[LVW���$QG�WKH�6WDWH�LV�QRW�GLVSXWLQJ�WKDW�WKH�&RXUW�

VKRXOG�QRW����WKH�&RXUW�PXVW�WDNH�WKHVH�DV�IDFW���7KH\�
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DUH�OLVWHG�LQ�WKH�FRPSODLQW���%XW��DJDLQ��WKHVH�FODLPV�

RI�LQMXULHV�KDYH�WR�ULVH�WR�WKH�OHYHO�RI�LQMXU\�UHTXLUHG�

WR�HVWDEOLVK�DQ\�DQG�WKH\�KDYH�WR�EH�IDLUO\�WUDFHDEOH�WR�

6%�������+HUH�WKH\�DUH�QRW���

3ODLQWLIIV�FRPSDUH�WKLV�WR�WKH�YRWLQJ�ULJKW�DQG�

UHSURGXFWLYH�ULJKW���%XW�WKHUH�LV�D�ULJKW�WR�YRWH��DQG�

WKHUH�LV�D�ULJKW�WR�DQ�DERUWLRQ���7KHUH�LV�QR�ULJKW�WR�

FKDQJH�RQH
V�ELUWK�FHUWLILFDWH���%HFDXVH�WKH�3ODLQWLIIV�

KDYH�IDLOHG�WR�VKRZ�VWDQGLQJ����WKDW�WKH\�KDYH�VWDQGLQJ�

WR�EULQJ�WKHVH�FODLPV�DQG�WKH�FODLPV�WKH\�KDYH�EURXJKW�

DUH�QRW�RQHV�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG��WKH�&RXUW�

VKRXOG�GLVPLVV�WKHLU�FODLPV���7KDQN�\RX��

7+(�&2857���7KDQN�\RX���/HW
V�DGGUHVV�WKH�

SUHOLPLQDU\�LQMXQFWLRQ��SOHDVH���

06��/$1(���*RRG�DIWHUQRRQ��\RXU�+RQRU���$NLODK�/DQH�

RQ�EHKDOI�RI�WKH�3ODLQWLIIV���7KLV�FDVH�LV�DERXW�WKH�

0RQWDQD�6WDWH�/HJLVODWXUH�LQWHQWLRQDOO\�WDUJHWLQJ�

3ODLQWLIIV�DQG�LQGHHG�DOO�WUDQVJHQGHU�0RQWDQDQV�E\�

GHQ\LQJ�WKHP�DFFXUDWH�GRFXPHQWV�LQ�YLRODWLRQ�RI�WKHLU�

FRQVWLWXWLRQDO�ULJKWV�WR�HTXDO�SURWHFWLRQ��SULYDF\��DQG��

GXH�SURFHVV���

%\�SODFLQJ�QHDUO\�LPSRVVLEOH�EXUGHQV�XSRQ�

WUDQVJHQGHU�0RQWDQDQV��WKH�6WDWH�FODLPV�WKH�ULJKW�WR�

SUDFWLFDOO\�H[FOXGH�PRVW�WUDQVJHQGHU�0RQWDQDQV�IURP�

REWDLQLQJ�D�VWDWH�LVVXHG�HVVHQWLDO�LGHQWLW\�GRFXPHQW���



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

3ODLQWLIIV�DUH�WZR�WUDQVJHQGHU�DGXOWV�ZKR�VHHN�WR�

FRUUHFW�WKH�VH[�GHVLJQDWLRQ�RQ�WKHLU�ELUWK�FHUWLILFDWHV�

DQG�DUH�EHLQJ�GHQLHG�WKH�DELOLW\�WR�GR�VR�GXH�WR�WKH�

ZKROO\�XQQHFHVVDU\�EXUGHQVRPH�DQG�GHPHDQLQJ�UHTXLUHPHQWV�

RI�WKH�$FW���

,W�EHDUV�QRWLQJ�WKDW�ZKLOH�3ODLQWLIIV�EULHILQJ�

RQ�WKH�PDWWHU�LV�UHSOHWH�ZLWK�HYLGHQFH�VXSSRUWLQJ�WKHLU�

DVVHUWLRQV��LQFOXGLQJ�H[SHUW�WHVWLPRQ\�IURP�D�UHFRJQL]HG�

DXWKRULW\�RQ�JHQGHU�G\VSKRULD��WKH�6WDWH�KDV�IDLOHG�WR�

RIIHU�DQ\�HYLGHQFH�LQ�VXSSRUW�RI�LWV�FODLP���7RGD\�ZH�

DVN�WKH�&RXUW�WR�SUHOLPLQDULO\�HQMRLQ�WKH�6WDWH�IURP�

LPSOHPHQWLQJ�WKH�$FW�IRU�WKUHH�UHDVRQV���

)LUVW��3ODLQWLIIV�KDYH�HVWDEOLVKHG�D�

SULPD�IDFLH�FDVH�WKDW�WKH\�DUH�OLNHO\�WR�VXFFHHG�LQ�

SURYLQJ�WKDW�WKH�$FW�YLRODWHV�WKH�FRQVWLWXWLRQDO�ULJKWV�

WR�HTXDO�SURWHFWLRQ��SULYDF\��DQG�GXH�SURFHVV��VHFRQG��

GXH�WR�$FW
V�DEULGJHPHQW�RI�WKRVH�ULJKWV��3ODLQWLIIV�

ZLOO�VXIIHU�LUUHSDUDEOH�KDUP�JLYHQ�WKDW�WKH�ORVV�RI�DQ\�

FRQVWLWXWLRQDO�ULJKWV�FRQVWLWXWHV�LUUHSDUDEOH�KDUP��DQG��

WKLUG��3ODLQWLIIV�VXIIHU�WKH�YHU\�UHDO�HFRQRPLFDO�DQG�

SV\FKRORJLFDO�FRQVHTXHQFHV�DQG�KDUPV�RI�KDYLQJ�WR�OLYH�

ZLWK�GLVFRUGHG�LGHQWLW\�GRFXPHQWV��LQFOXGLQJ�WKH�IHDU�RI�

KDUDVVPHQW�DQG�ULGLFXOH�DQG�WKH�SDLQ�WKDW�FRPHV�ZLWK�

NQRZLQJ�WKDW�WKH�VWDWH�RI�0RQWDQD�UHIXVHV�WR�DFFHSW�WKH�

JHQGHU�LGHQWLW\�WKH\�NQRZ�WKHPVHOYHV�WR�EH���
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7R�LVVXH�D�SUHOLPLQDU\�LQMXQFWLRQ��WKH�6WDWH�

QHHG�RQO\�ILQG�WKH�3ODLQWLIIV�KDYH�PDGH�D�SULPD�IDFLH�

VKRZLQJ�RI�OLNHOLKRRG�RI�VXFFHVV�RI�DQ\�RQH�RI�WKHLU�

FRQVWLWXWLRQDO�FODLPV�RU�DOWHUQDWLYHO\�WKDW�3ODLQWLIIV�

VWDQG�WR�VXIIHU�HLWKHU�LUUHSDUDEOH�KDUP�GXH�WR�WKH�ORVV�

RI�WKHLU�FRQVWLWXWLRQDO�ULJKWV�RU�KDUP�DV�LPSOLHG�E\�WKH�

RWKHU�VHFWLRQV�RI�WKH�FRGH���

6WDUWLQJ�ZLWK�OLNHOLKRRG�RI�VXFFHVV�RQ�RXU�

FRQVWLWXWLRQDO�FODLPV��,�ZLOO�DGGUHVV�WKH�PHULWV�RI�RXU�

HTXDO�SURWHFWLRQ�FODLP���0RQWDQD
V�HTXDO�SURWHFWLRQ�

FODXVH�SURYLGHV�WKDW�QR�SHUVRQ�VKDOO�EH�GHQLHG�WKH�HTXDO�

SURWHFWLRQ�RI�WKH�ODZV���7KLV�FODXVH�HPERGLHV�WKH�

IXQGDPHQWDO�SULQFLSOH�RI�IDLUQHVV�WKDW�WKH�ODZ�PXVW�

WUHDW�DOO�VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�LQ�D�VLPLODU�

PDQQHU���

)XUWKHU��LW�LV�LPSRUWDQW�WR�QRWH�WKDW�0RQWDQD
V�

HTXDO�SURWHFWLRQ�FODXVH�RIIHUV�JUHDWHU�SURWHFWLRQV�LQ�

WKDW�RI�LWV�IHGHUDO�FRXQWHUSDUW���:KHQ�HYDOXDWLQJ�DQ�

HTXDO�SURWHFWLRQ�FODLP��0RQWDQD�VWDWHV����VWDWH�FRXUW�

HQJDJH�LQ�D�WKUHH�VWHS�DQDO\VLV��ILUVW��LGHQWLI\LQJ�

ZKHWKHU�VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�DUH�EHLQJ�WUHDWHG�

GLIIHUHQWO\��VHFRQG��LGHQWLI\LQJ�WKH�DSSURSULDWH�OHYHO�

RI�VFUXWLQ\��DQG��WKLUG��GHWHUPLQLQJ�ZKHWKHU�D�VWDWH�FDQ�

MXVWLI\�LWV�DFWLRQV�EDVHG�RQ�WKH�OHYHO�RI�VFUXWLQ\�

LPSRVHG���
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6WDUWLQJ�ZLWK�ILUVW�VWHS��WKH�DQDO\VLV��ZH�ORRN�

WR�ZKHWKHU�RU�QRW�WUDQVJHQGHU�DQG�QRQWUDQVJHQGHU�

0RQWDQDQV�VHHNLQJ�WR�KDYH�DFFXUDWH�LGHQWLW\�GRFXPHQWV�

DUH�VLPLODUO\�VLWXDWHG���+HUH��WKH�6WDWH�FRQFHGHV�WKDW�

WKH�WUDQVJHQGHU�DQG�QRQWUDQVJHQGHU�0RQWDQDQV�DUH�

VLPLODUO\�VLWXDWHG�DQG�WKDW�WKH\�KDYH�LGHQWLFDO�LQWHUHVW�

LQ�KDYLQJ�DFFXUDWH�ELUWK�FHUWLILFDWHV���

6LQFH�WUDQVJHQGHU�DQG�QRQWUDQVJHQGHU�0RQWDQDQV�

DUH�VLPLODUO\�VLWXDWHG�LQ�WKDW�LQWHUHVW��ZH�QH[W�PRYH�WR�

ZKHWKHU�RU�QRW�WKH�ODZ�WUHDWV�WKHP�GLIIHUHQWO\���

&RQWUDU\�WR�WKH�6WDWH
V�FRQWHQWLRQV�RWKHUZLVH��WKH�ODZ�

LV�QRW�HTXDOO\�DSSOLFDEO\�WR�DOO�SHRSOH���7KH�ODZ�RQ�LWV�

IDFH�DQG�E\�GHILQLWLRQ�RQO\�DSSOLHV�WR�WUDQVJHQGHU�

SHRSOH�EHFDXVH�WUDQVJHQGHU�SHRSOH�DUH�WKH�RQO\�SHRSOH�

ZKR�LGHQWLI\�E\�D�VH[�GHVLJQDWLRQ�WKDW�GLIIHUV�WKDQ�WKDW�

WKDW�ZDV�DVVLJQHG�WR�WKHP�DW�ELUWK���

6R�ZKHQ�ZH�ORRN�DW�WKH�$FW��ZH�FDQ�VHH�WKDW�WKH�

$FW�RQO\�UHTXLUHV�WKDW�WUDQVJHQGHU�SHRSOH�XQGHUJR�

VXUJHU\��VXEPLW�FRQILGHQWLDO�LQIRUPDWLRQ�UHODWHG�WR����

UHODWHG�WR�WKDW�VXUJHU\�WR�D�FRXUW��REWDLQ�D�FRXUW�

RUGHU��DQG�VXEPLW�DQ�DSSOLFDWLRQ�WR�'33+6�VLPSO\�LQ�

RUGHU�WR�KDYH�DQ�DFFXUDWH�ELUWK�FHUWLILFDWH���

7KXV��WKH�ODZ�RQ�LWV�IDFH�LV�WUHDWLQJ�VLPLODUO\�

VLWXDWHG�LQGLYLGXDOV�GLIIHUHQWO\���7KDW�WXUQV�XV�WR�WKH�

VHFRQG�VWHS�RI�WKH�DQDO\VLV��GHWHUPLQLQJ�WKH�DSSURSULDWH�
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OHYHO�RI�VFUXWLQ\�XQGHU�D�VWUDLJKWIRUZDUG�DSSOLFDWLRQ�RI�

0RQWDQD�ODZ�VWULFW�VFUXWLQ\�DSSOLHV�ZKHUH�D�ODZ�HLWKHU�

KLQGHU�IXQGDPHQWDO�ULJKW�RU�D�VXVSHFW�FODVV�LV�DIIHFWHG���

$�ULJKW�LV�FRQVLGHUHG�IXQGDPHQWDO�XQGHU�0RQWDQD�

ODZ�LI�LW�LV�D�ULJKW�WKDW�HLWKHU�OLVWHG�LQ�WKH�

GHFODUDWLRQ�RI�ULJKWV�RU�LV�D�ULJKW�ZLWKRXW�ZKLFK�RWKHU�

FRQVWLWXWLRQDOO\�JXDUDQWHHG�ULJKWV�ZRXOG�KDYH�OLWWOH�

PHDQLQJ���$V�,�ZLOO�GLVFXVV�LQ�JUHDWHU�GHWDLO�

PRPHQWDULO\��VWULFW�VFUXWLQ\�VKRXOG�DSSO\�EHFDXVH�WKLV�

ODZ�LPSOLFDWHV�IXQGDPHQWDO�ULJKWV�WR�SULYDF\�DQG�HTXDO�

SURWHFWLRQ�DQG�GXH�SURFHVV���

6R�LI�ZH�VHW�DVLGH�VWUDLJKWIRUZDUG�IXQGDPHQWDO�

ULJKW�DQDO\VLV��WKDW�OHDGV�WR�VWULFW�VFUXWLQ\���7KH�

RYHUZKHOPLQJ�ERG\�RI�IHGHUDO�FRQWHPSRUDU\�ODZ�DOVR�KROGV�

WKDW�WUDQVJHQGHU�SHRSOH�DUH�PHPEHUV�RI�D�VXVSHFW�FODVV�

DQG�WKXV�KHLJKWHQHG�VFUXWLQ\�VKRXOG�DSSO\���%RWK�0RQWDQD�

DQG�WKH�86�6XSUHPH�&RXUW�DSSO\�D�QHDUO\�LGHQWLFDO�WHVW�

WR�GHWHUPLQH�ZKHWKHU�D�QHZ�FODVVLILFDWLRQ�ZDUUDQWV�

KHLJKWHQHG�VFUXWLQ\���

8QGHU�0RQWDQD�ODZ�D�VXVSHFW�FODVV�LV�IRXQG�

ZKHUH�HLWKHU�WKH�FODVV�LQ�TXHVWLRQV�KDV�EHHQ�VDGGOHG�

ZLWK�VXFK�GLVDELOLWLHV�VXEMHFWHG�WR�D�KLVWRU\�RI�

SXUSRVHIXO�XQHTXDO�WUHDWPHQW�RU�UHOHJDWHG�WR�D�SRVLWLRQ�

RI�SROLWLFDO�SRZHUOHVVQHVV�VR�DV�WR�PDQ�H[WUDRUGLQDU\�

SURWHFWLRQ�IURP�WKH�PDMRULWDULDQ�SROLWLFDO�SURFHVV���
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7KHUH�LV�D�ORQJ�DQG�ZHOO�GRFXPHQWHG�KLVWRU\�RI�

LQYLGLRXV�GLVFULPLQDWLRQ�DJDLQVW�WUDQVJHQGHU�SHRSOH��

ERWK�LQ�0RQWDQD�DQG�LQ�WKH�UHVW�RI�WKH�QDWLRQ���,Q�MXVW�

WKLV�ODVW�OHJLVODWLYH�VHVVLRQ��ZH�VDZ�VHYHUDO�ELOOV�

VSHFLILFDOO\�DLPHG�DW�OLPLWLQJ�WKH�ULJKWV�RI�WUDQVJHQGHU�

LQGLYLGXDOV���

%H\RQG�WKDW�LQ�D������VWXG\��LW�ZDV�IRXQG�WKDW�

WUDQVJHQGHU�SHRSOH�RQO\�PDNH�XS�SRLQW����RI�RQH�SHUFHQW��

VR�SRLQW����RI�RQH�SHUFHQW�RI�0RQWDQD
V�SRSXODWLRQ�

)XUWKHU��WUDQVJHQGHU�SHRSOH�VXIIHU�D�UDWH�RI�SRYHUW\�DQG�

KRPHOHVVQHVV�WKDW�LV�WZLFH�WKDW�RI�WKH�JHQHUDO�

SRSXODWLRQ���

6R�RQ�MXVW�WKHVH�IDFWV�DORQH��ZH�FDQ�VHH�WKDW�

WKH�WUDQVJHQGHU�SRSXODWLRQ�LV�WKH�RQH�WKDW�VXIIHUV�VXFK�

D�VHYHUH�OHYHO�RI�SROLWLFDO�SRZHUOHVVQHVV�DV�WR�ZDUUDQW�

WKH�H[WUDRUGLQDU\�SURWHFWLRQ�WKDW�WKH�HTXDO�SURWHFWLRQ�

FODXVH�ZDV�LQWHQGHG�WR�SURYLGH���

1RZ��LI�ZH�WXUQ�WR�IHGHUDO�MXULVSUXGHQFH�IRU�

JXLGDQFH��%RVWRFN�FRQFOXVLYHO\�HVWDEOLVKHG�WKH�

GLVFULPLQDWLRQ�DJDLQVW�WUDQVJHQGHU�SHRSOH�LV�D�IRUP�RI�

VH[�GLVFULPLQDWLRQ���$QG�DOWKRXJK�%RVWRFN�ZDV�FRQFHUQHG�

ZLWK�GLVFULPLQDWLRQ�LQ�WKH�FRQWH[W�RI�7LWOH���RI�WKH�

&LYLO�5LJKWV�$FW�RI�������LWV�ORJLFDO�DVVHUWLRQ�WKDW�LW�

LV�LPSRVVLEOH�WR�GLVFULPLQDWH�DJDLQVW�D�WUDQVJHQGHU�

LQGLYLGXDO�ZLWKRXW�GLVFULPLQDWLQJ�DJDLQVW�WKDW�
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LQGLYLGXDO�RQ�WKH�EDVLV�RI�VH[�LV�DSSOLFDEOH�RQ�DOO�

FRQWH[W�ZKHUH�ODZV�WDUJHW�WUDQVJHQGHU�SHRSOH�IRU�XQHTXDO�

WUHDWPHQW��ZKLFK�LV�H[DFWO\�WKH�FDVH�KHUH�XQGHU�WKH�$FW���

)XUWKHU��WKH�6WDWH�XVHV�RXW�RI�GDWH�IHGHUDO�

DXWKRULW\�IRU�LWV�FRQWHQWLRQ�WKDW�WUDQVJHQGHU�VWDWXV�LV�

QRW�D�VXVSHFW�FODVV���,Q�DFWXDOLW\��WKH�RYHUZKHOPLQJ�

PDMRULW\�RI�FRQWHPSRUDU\�IHGHUDO�ODZ�VXSSRUWV�ILQGLQJ�

WUDQVJHQGHU�VWDWXV�DV�D�VXVSHFW�FODVV�DQG�WKXV�DSSO\LQJ�

KHLJKWHQHG�VFUXWLQ\���

$FFRUGLQJO\��VLQFH�WUDQVJHQGHU�DQG�

QRQWUDQVJHQGHU�0RQWDQDQV�DUH�VLPLODUO\�VLWXDWHG�EXW�DUH�

EHLQJ�WUHDWHG�XQGHU�WKLV�ODZ�DQG�WKH�ODZ�LPSHGHV�WKHLU�

IXQGDPHQWDO�ULJKW�DQG�WKH�WUDQVJHQGHU�SHRSOH�DOVR�EHORQJ�

WR�D�VXVSHFW�FODVV��ZH�FDQ�QRZ�PRYH�DORQJ�WR�WKH�

DSSURSULDWH�OHYHO�RI�VFUXWLQ\���

,Q�DSSO\LQJ�VWULFW�VFUXWLQ\�ZKHUH�IXQGDPHQWDO�

ULJKWV�DUH�DIIHFWHG��WKH�6WDWH
V�DFWLRQ�FDQ�RQO\�EH�

XSKHOG�LI�WKH�6WDWH�FDQ�VKRZ�D�FRPSHOOLQJ�UHDVRQ�IRU�WKH�

LQIULQJHPHQW�RI�WKRVH�ULJKWV�DQG�WKDW�WKH�ODZ�LV�

QDUURZO\�WDLORUHG�WR�VHUYH�WKDW�LQWHUHVW���,Q�WKLV�FDVH��

WKH�6WDWH�FDQQRW�PHHW�WKDW�EXUGHQ���

7KH�6WDWH
V�FODLP�WKDW�WKLV�ODZ�LV�QHFHVVDU\�LQ�

RUGHU�WR�PDLQWDLQ�DFFXUDWH�YLWDO�VWDWLVWLFV�DQG�SUHYHQW�

IUDXG�LV�FRPSOHWHO\�XQGHUPLQHG�E\�WKH�IDFW�WKH�6WDWH�

PDQDJHG�WR�PDLQWDLQ�DFFXUDWH�YLWDO�VWDWLVWLFV�XQGHU�WKH�
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�����SROLF\��ZKLFK�ZDV�IDU�OHVV�UHVWULFWLYH�DQG�DOORZHG�

IRU�VLPSOH�DWWHVWDWLRQ���

)XUWKHU��WKH�6WDWH�RIIHUHG�QR�HYLGHQFH�RI�DQ\�

SUREOHPV�XQGHU�WKH�SUHYLRXV�SROLF\���$GGLWLRQDOO\�GXULQJ�

WKH�OHJLVODWLYH�KHDULQJ�DQG�GHOLEHUDWLRQV�IRU�WKH�$FW��

WKH�NH\�OHJLVODWXUHV�IDLOHG�WR�RIIHU�VSHFLILF�HYLGHQFH�

RI�HLWKHU�IUDXG�RU�LVVXHV�ZLWK�DFFXUDF\�WKDW�DURVH�XQGHU�

WKH�SUHYLRXV�SROLF\���

$QG�WKRVH�VDPH�OHJLVODWXUHV�IDLOHG�WR�FRQVLGHU�

RU�DGRSW�WKH�OHDGLQJ�DQG�XS�WR�GDWH�VFLHQWLILF�DQG�

PHGLFDO�NQRZOHGJH�UHODWHG�WR�WKH�WUHDWPHQW�RI�WKH�

FRQGLWLRQV�DVVRFLDWHG�ZLWK�WUDQVJHQGHU�VWDWXV�LQ�

GHWHUPLQLQJ�WKH�UHTXLUHPHQWV�RI�WKH�$FW���6R�LQ�VKRUW��

WKLV�ODZ�SODFHV�DQ�XQGXH�EXUGHQ�RQ�WUDQVJHQGHU�SHRSOH
V�

FRQVWLWXWLRQDO�ULJKWV�ZLWKRXW�DQ\�FRPSHOOLQJ�

MXVWLILFDWLRQ�DQG�WKH�QHHGV�LV�QHFHVVDULO\�QRW�QHDUO\�

WDLORUHG�WR�PHHW�WKDW�HQG�VLQFH�WKH�6WDWH�ZDV�DEOH�WR�

DFKLHYH�LWV�SXUSRUWHG�JRDOV�WKURXJK�IDU�OHVV�UHVWULFWLYH�

PHDQV�ZLWK�WKH�SUHYLRXV�SROLF\���

0RUHRYHU��HYHQ�XQGHU�D�PLGGOH�WLHU�VFUXWLQ\��

WKH�$FW�ZRXOG�IDLO���,Q�RUGHU�WR�VXUYLYH�PLGGOH�WLHU�

VFUXWLQ\��WKH�6WDWH�PXVW�GHPRQVWUDWH�WKDW�WKH�ODZ�RU�

SROLF\�LQ�TXHVWLRQ�LV�UHDVRQDEOH�DQG�WKDW�WKH�QHHG�IRU�

WKH�UHVXOW�LQ�FODVVLILFDWLRQ�RXWZHLJKV�WKH�YDOXH�RI�WKH�

ULJKWV
�EXUGHQ�WR�WKH�LQGLYLGXDO���
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$V�,�KDYH�MXVW�LOOXVWUDWHG��WKH�6WDWH�QHHG�IRU�

LPSDLULQJ�WKH�ULJKWV�RI�3ODLQWLIIV�GRHV�QRW�DQG�FDQQRW�

RXWZHLJK�WKH�YDOXH�RI�WKH�ULJKWV�RI�3ODLQWLIIV���7KH�

6WDWH
V�SXUSRUWHG�JRDO�LQ�DFFXUDF\�LV�UHDFKDEOH�WKURXJK�

OHVV�UHVWULFWLYH�PHDQV�DQG�DOVR�LV�QRW�UHDFKDEOH�WKURXJK�

WKH�UHTXLUHPHQWV�LQ�SODFH�VLQFH�WKHUH�LV�QR�VXUJHU\�WKDW�

H[LVW�WKDW�FKDQJH�WKH�VH[�RI�D�SHUVRQ���

7KXV��WKH�ODZ�LV�QRW�UHDVRQDEOH�DQG�DFFRUGLQJO\�

ZRXOG�HYHQ�IDLO�XQGHU�PLGGOH�WLHU����XQGHU�PLGGOH�WLHU�

VFUXWLQ\�DQDO\VLV���6R�ZH�KDYH�GHPRQVWUDWHG�WKDW�ZH�DUH�

HQWLWOHG�WR�OHDYH�EDVHG�RQ�WKH�$FW
V�YLRODWLRQ�RI�HTXDO�

SURWHFWLRQ��ZKLFK�DORQH�LV�VXIILFLHQW�IRU�WKH�&RXUW�WR�

LVVXH�D�SUHOLPLQDU\�LQMXQFWLRQ���

1RQHWKHOHVV��DW�WKLV�SRLQW��,�ZLOO�PRYH�WR�WKH�

OLNHOLKRRG�RI�VXFFHVV�RQ�RXU�SULYDF\�FODLPV���$V�ZH�ZHOO�

NQRZ�WKH�0RQWDQD�&RQVWLWXWLRQ�SURYLGHV�EURDG�UREXVW�

SULYDF\�SURWHFWLRQV���3URWHFWLRQV�WKDW�DUH�IDU�JUHDWHU�

WKDQ�WKDW�RI�IHGHUDO�FRQVWLWXWLRQ���:LWKLQ�WKH�VFRSH�RI�

0RQWDQD
V�SULYDF\�ULJKWV�DUH�WKH�ULJKW�RI�LQIRUPDWLRQDO�

SULYDF\�DQG�DXWRQRP\���

,Q�WKLV�VLWXDWLRQ��3ODLQWLIIV�KDYH�D�

FRQVWLWXWLRQDOO\�SURWHFWHG�ULJKW����SULYDF\�ULJKW�LQ�

ERWK�WKHLU�VWDWXV�DV�D�WUDQVJHQGHU�SHUVRQ�DQG�LQ�WKH�

FRQWHQWV�RI�WKHLU�PHGLFDO�UHFRUGV���7KH�6WDWH�PDNHV�WKH�

SUHSRVWHURXV�DUJXPHQW�WKDW�3ODLQWLIIV
�SULYDF\�ULJKWV�
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DUH�LPSOLFDWHG�E\�WKH�$FW�EHFDXVH�WKHLU�ELUWK�

FHUWLILFDWH����EHFDXVH�DPHQGLQJ�WKHLU�ELUWK�FHUWLILFDWH�

LV��TXRWH��XQTXRWH���DQ�LQYROXQWDULO\�DFW����RU�D�

YROXQWDU\�DFW�����VRUU\���

7KH�6WDWH�UHOLHV�RQ�DQ�LQRSSRVLWH�ODZ�IRU�WKLV�

DVVHUWLRQ�VWDWLQJ�WKDW�WKHUH�LV�QR�SULYDF\�FRQFHUQ�KHUH�

EHFDXVH�3ODLQWLIIV�FDQ�FKRRVH�WR�ZDLYH�WKDW�LQWHUHVW�LI�

WKH\�ZDQW�DQ�DFFXUDWH�,'���7KHUH�LV�DEVROXWHO\�QR�GRXEW�

WKDW�WKH�0RQWDQD�VWDWH
V�FRQVWLWXWLRQV�SULYDF\�H[WHQGV�

LQIRUPDWLRQDO�SULYDF\�ULJKWV�WR�WKH�FRQWHQWV�RI�RQH
V�

PHGLFDO�UHFRUGV���

,Q�+HQGULFNVHQ��WKH�YHU\�FDVH�XSRQ�ZKLFK�WKH�

6WDWH�UHOLHG�IRU�PDNLQJ�LWV�DEVXUG�FRQWHQWLRQ�WKDW�

SULYDF\�ULJKWV�DUH�QRW�LPSOLFDWHG�LQ�WKLV�FDVH��WKH�

FRXUW�H[SOLFLWO\�VDLG�WKDW�WKH�0RQWDQD�&RQVWLWXWLRQ�

JXDUDQWHHV�LQIRUPDWLRQDO�SULYDF\�LQ�WKH�VDQFWLW\�RI�

RQH
V�PHGLFDO�UHFRUGV���

$QG�WKDW�PHGLFDO�UHFRUGV�GHVHUYH�WKH�XWPRVW�

FRQVWLWXWLRQDO�SURWHFWLRQ�DQG��IXUWKHU��WKDW�DQ\�ZDLYHU�

RI�SULYDF\�ULJKWV�LV�QRW�XQOLPLWHG���0RUH�LPSRUWDQWO\�WR�

WKH�LVVXHV�LQ�WKLV�FDVH��WKH�+HQGULFNVHQ�FRXUW�ZDV�

VSHFLILFDOO\�FRQFHUQHG�ZLWK�PHGLFDO�UHFRUGV�DV�LW�

UHODWHG�WR�GDPDJHV�FODLP�E\�SODLQWLIIV��ZKLFK�LV�ZKROO\�

GLIIHUHQW�WKDQ�WKH�VLWXDWLRQ�KHUH�ZKHUH�WKH�GLVFORVXUH�

RI�SULYDWH�PHGLFDO�UHFRUGV�KDV�DEVROXWHO\�QR�UHOHYDQFH�
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WR�WKH�QHHG�IRU�D�SHUVRQ��D�WUDQVJHQGHU�SHUVRQ��WR�

FRUUHFW�WKH�VH[�GHVLJQDWLRQ�RQ�WKHLU�ELUWK�FHUWLILFDWH���

$GGLWLRQDOO\��FRXUWV�DFURVV�WKH�QDWLRQ�KDYH�

UHFRJQL]HG�WKDW�WUDQVJHQGHU�SHRSOH�KDYH�D�SULYDF\�ULJKW�

LQ�WKHLU�WUDQVJHQGHU�VWDWXV���$QG�WKDW�WKDW�ULJKW�

H[WHQGV�WR�SHRSOH�EHLQJ�DEOH�WR�UHWDLQ�FRQWURO�RYHU�

ZKHQ��KRZ��ZKHUH��DQG�WR�ZKRP�WKH\�GLVFORVH�WKHLU�

WUDQVJHQGHU�VWDWXV���

6R�IROORZLQJ�WKDW�OLQH�RI�UDWLRQDO��LW�EHDUV�

UHSHDWLQJ�WKDW�HYHQ�LI�VRPHRQH�VXFK�0V��0DUTXH]�

GLVFORVHV�KHU�WUDQVJHQGHU�VWDWXV�WR�VRPH��WKDW�GRHV�QRW�

PHDQ�VKH�KDV�FRPSOHWHO\�IRUIHLWHG�KHU�SULYDF\�ULJKWV�LQ�

WKDW�VWDWXV�DQG�WKH�6WDWH�FDQ�MXVW�IRUFH�KHU�WR�GLVFORVH�

WKDW�VWDWXV�ZKHQHYHU�LW�ZDQWV�KHU�WR���

7KH�EXUGHQ�WKLV�ODZ�SODFHV�XSRQ�WUDQVJHQGHU�

LQGLYLGXDOV�LV�QRW�RQO\�ZKROO\�XQQHFHVVDU\�EXW�LV�DOVR�

SXUSRVHIXOO\�KXPLOLDWLQJ���1R�RQH�DQG�,�PHDQ�QR�RQH�

ZDQWV�WR�JR�LQ�IURQW�RI�D�VWUDQJHU��D�MXGJH��

QRQHWKHOHVV��DQG�GLVFORVH�WKH�LQWLPDWH�GHWDLOV�RI�WKHLU�

SHUVRQDO�SULYDWH�PHGLFDO�UHFRUGV�HVSHFLDOO\�WKRVH�DV�

VHQVLWLYH�DV�WKH�RQHV�FDQ����UHODWHG�WR�WUDQVJHQGHU�

VWDWXV�MXVW�LQ�RUGHU�WR�KDYH�DQ�DFFXUDWH�ELUWK�

FHUWLILFDWH���

'HIHQGDQWV�IDLO�WR�SURYLGH�DQ\�FRPSHOOLQJ�

MXVWLILFDWLRQ�DQG�LQGHHG�QRQH�H[LVW�IRU�UHTXLULQJ�
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3ODLQWLIIV�WR�GLVFORVH�WKURXJK�FRQVWLWXWLRQDOO\�

SURWHFWHG�SULYDWH�PHGLFDO�LQIRUPDWLRQ�DERXW�WKHLU�

WUDQVJHQGHU�VWDWXV�DQG�DVVRFLDWHG�PHGLFDO�UHFRUGV�

1RQWUDQVJHQGHU�SHRSOH�DUH�DEOH�WR�DFFHSW����DUH�

DEOH�WR�REWDLQ�DFFXUDWH�LGHQWLW\�GRFXPHQWV�ZLWKRXW�DQ\�

VXFK�VLPLODU�IRUFH�GLVFORVXUHV�HYHQ�LQ�DQDORJRXV�

VLWXDWLRQV�VXFK�DV�XQNQRZQ�SDWHUQLW\�RU�DGRSWLRQ���$QG�

WKHUH�LV�DEVROXWHO\�QR�UHDVRQ�ZK\�3ODLQWLIIV�VKRXOG�KDYH�

WR�KHUH���

7KH�ERWWRP�OLQH�LV�WKDW�QHLWKHU�D�FRXUW�QRU�

'33+6�QHHGV�LQIRUPDWLRQ�FRQWDLQHG�LQ�RQH
V�PHGLFDO�

UHFRUGV�LQ�RUGHU�WR�FKDQJH�RU�FRUUHFW�WKH�VH[�

GHVLJQDWLRQ�RQ�VRPHRQH
V�ELUWK�FHUWLILFDWH���)URP�ERWK�D�

VFLHQWLILF�DQG�D�PHGLFDO�VWDQGSRLQW��D�SHUVRQ
V�VH[�LV�

WKHLU�JHQGHU���

$QG�WKHLU�JHQGHU�LGHQWLW\�LV�QRW�UHODWHG�WR�DQ\�

DVSHFW�RI�WKHLU�DQDWRP\���7KHUH�LV�DEVROXWHO\�QR�

UHODWLRQVKLS�EHWZHHQ�WKH�UHTXLUHG�LQIRUPDWLRQ�DQG�D�

WUDQVJHQGHU�SHUVRQ
V�QHHG�WR�FRUUHFW�WKH�VH[�GHVLJQDWLRQ�

RQ�WKHLU�ELUWK�FHUWLILFDWH���0RVW�LPSRUWDQWO\��WKH�6WDWH�

VKRXOG�QRW�EH�LQ�WKH�EXVLQHVV�RI�IRUFLQJ�XQQHFHVVDU\�

GLVFORVXUH�RI�VXFK�SULYDWH�LQIRUPDWLRQ�HVSHFLDOO\�ZKHQ�

LW�KDV�QR�FRPSHOOLQJ�RU�HYHQ�UHDVRQDEOH�MXVWLILFDWLRQ�

IRU�GRLQJ�VR���

,Q�UHJDUGV�WR�WKH�VHFRQG�SURQJ�RI�RXU�SULYDF\�
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FODLP��DXWRQRP\�SULYDF\��LW�LV�FRPSOHWHO\�LPSHUPLVVLEOH�

IRU�WKH�6WDWH�WR�WU\�WR�LQVHUW�LWVHOI�LQ�DQ�LQGLYLGXDO
V�

SHUVRQDO�PHGLFDO�GHFLVLRQ���7KH�6WDWH�ODFNV�DXWKRULW\�WR�

FRPSHO�D�SHUVRQ�WR�XQGHUJR�VXUJHU\�DQG�OLNHZLVH�ODFNV�

PHGLFDO�H[SHUWLVH�WR�GHWHUPLQH�ZKDW�PHGLFDO�SURFHGXUHV�

DUH�DSSURSULDWH�WR�EULQJ�D�SHUVRQ
V�ERG\�LQWR�OLQH�ZLWK��

WKH�JHQGHU�LGHQWLW\���

:KHQ�ZH�WDNH�D�VWHS�EDFN�DQG�UHDOO\�FRQVLGHU�

WKH�LVVXHV�LQ�JHQHUDO�WHUPV��ZKDW�ZH�DUH�UHDOO\�ORRNLQJ�

DW�LV�WKH�ULJKW�RI�HYHU\RQH�WR�EH�IUHH�IURP�XQZDUUDQWHG�

DQG�XQQHFHVVDU\�JRYHUQPHQW�LQWUXVLRQ���7KH�6WDWH�DUJXHV�

WKDW�PHGLFDO�LQWHUIHUHQFH�LV�QRW�D�FODLP�WKDW�LV�

UHFRJQL]HG�XQGHU�0RQWDQD�ODZ���$QG�WKDW�LV�MXVW�IDOVH���

,Q�$UPVWURQJ��WKH�0RQWDQD�6XSUHPH�&RXUW�KHOG�

WKDW�WKH�SHUVRQDO�DXWRQRP\�FRPSRQHQW�RI�WKH�ULJKW�WR�

SULYDF\�EURDGO\�JXDUDQWHHV�LQGLYLGXDOV�WKH�ULJKW�WR�PDNH�

PHGLFDO�MXGJPHQWV�DIIHFWLQJ�KHU�RU�KLV�ERGLO\�LQWHJULW\��

DQG�KHDOWK�LQ�SDUWQHUVKLS�ZLWK�D�FKRVHQ�KHDOWKFDUH�

SURYLGHU�IUHH�IURP�VWDWH�LQWHUIHUHQFH���

6LPLODU�WR�WKLV�FRQWH[W��WKH�ODZ�FKDOOHQJHG�LQ�

$UPVWURQJ�GLG�QRW�SUHYHQW�D�ZRPDQ�IURP�REWDLQLQJ�DQ�

DERUWLRQ�MXVW�DV�WKLV�ODZ�GRHV�QRW�IRUWKULJKWO\�SUHYHQW�

D�WUDQVJHQGHU�SHUVRQ�IURP�XSGDWLQJ�WKHLU�ELUWK�

FHUWLILFDWH���%XW�LQ�$UPVWURQJ��WKH�ODZ�VHUYHG�WR�OLPLW�

D�ZRPDQ
V�FKRLFH�RI�DERUWLRQ�SURYLGHU�RQFH�VKH�PDGH�WKH�
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GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�DQG�WKH�VXSUHPH����WKH�

0RQWDQD�6XSUHPH�&RXUW�LQ�WKDW�FDVH�KHOG�DW�WKDW�SRLQW�

DIWHU�D�ZRPDQ�PDGH�WKH�GHFLVLRQ�WR�KDYH�DQ�DERUWLRQ�WKDW�

LW�ZDV�HQWLUHO\�LPSHUPLVVLEOH�IRU�WKH�VWDWH�WR�WU\�WR�

LQWHUIHUH�ZLWK�WKDW�GHFLVLRQ�E\�OLPLWLQJ�KHU�FKRLFH�RI�

SURYLGHU���

7KDW�LV�WKH�VDPH�FDVH�KHUH���$V�VRRQ�DV�D�

WUDQVJHQGHU�SHUVRQ�GHFLGHV�WKH\�QHHG�WR�FRUUHFW�

JHQGHU����WKH�VH[�GHVLJQDWLRQ�RQ�WKHLU�ELUWK�

FHUWLILFDWH��LW�LV�HQWLUHO\�LPSHUPLVVLEOH�IRU�WKH�6WDWH�

WR�DWWHPSW�WR�LQWHUIHUH�DQG�WHOO�WKHP�ZKDW�VXUJHU\�WKH\��

PXVW�KDYH�LQ�RUGHU�WR�EH����LQ�RUGHU�WR�DXWKHQWLFDOO\��

EH�WUDQVJHQGHU���

7KH�6WDWH�LV�QRW�TXDOLILHG�WR�SUHVFULEH�VXUJHU\�

DV�PHGLFDOO\�QHFHVVDU\�QRU�FRQFOXGH�WKDW�DQ�LQGLYLGXDO�

LV�DXWKHQWLFDOO\�WUDQVJHQGHU�XQOHVV�WKH\�KDYH�KDG�

VXUJHU\���2QFH�DJDLQ��WKH�6WDWH�DWWHPSWV�WR�FRQIXVH�WKH�

LVVXH�FHQWUDO�WR�WKLV�FDVH�E\�DUJXLQJ�WKDW�WKH�6WDWH�LV�

MXVWLILHG�LQ�UHTXLULQJ�VXUJHU\�DV�D�SUHFRQGLWLRQ�WR�

REWDLQLQJ�DQ�DFFXUDWH�ELUWK�FHUWLILFDWH�EHFDXVH�WKHUH�LV�

QR�FRQVWLWXWLRQDO�ULJKW�WR�KDYLQJ�DQ�DFFXUDWH�,'���

7KLV�DVVHUWLRQ�LV�QRW�RQO\�LQFRUUHFW�EXW�IDLOV�

WR�DFFXUDWHO\�IUDPH�WKH�6WDWH
V�DFWLRQV���7KLV�FDVH�LV�

QRW�DERXW�ZKHWKHU�RU�QRW�D�SHUVRQ�KDV�D�FRQVWLWXWLRQDO�

ULJKW�WR�D�ELUWK�FHUWLILFDWH���7KLV�FDVH�LV�DERXW�ZKDW�
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KDSSHQV�RQFH�D�SHUVRQ��D�WUDQVJHQGHU�SHUVRQ��GHFLGHV�

WKH\�QHHG�DQ�DFFXUDWH�ELUWK�FHUWLILFDWH���

$W�WKDW�SRLQW��LW�LV�QRW�WKH�6WDWH
V�SODFH�WR�

HLWKHU�OLPLW��FRHUFH��RU�RWKHUZLVH�LQWHUYHQH�ZLWK�D�

SHUVRQ
V�FRXUVH�RI�PHGLFDO�WUHDWPHQW�LQ�RUGHU�WR�UHFHLYH�

WKDW�VWDWH�EHQHILW���(VSHFLDOO\�WKH\�DUH�UHTXLULQJ�

VRPHWKLQJ�DV�ULVN\�DV�VXUJHU\���$OVR��DV�LV�WKH�FDVH�IRU�

PDQ\�WUDQVJHQGHU�SHRSOH�DV�0V��0DUTXH]����PDQ\�

WUDQVJHQGHU�SHRSOH�LQ�JHQHUDO�DQG�0V��0DUTXH]�LQ�

SDUWLFXODU��VXUJHU\�LV�VLPSO\�XQREWDLQDEOH�LQ�DGGLWLRQ�

WR�FRVW�DQG�RWKHU�WKLQJV�DVVRFLDWHG�ZLWK�VXUJHU\�VXFK�DV�

WLPH�RII�ZRUN�DQG�WLPH�WR�KHDO���

$GGLWLRQDOO\��VXUJHU\�LV�D�QRW�QHFHVVDU\�DV�

WUHDWPHQW�IRU�HYHU\�WUDQVJHQGHU�SHUVRQ���)RU�VRPH��LW�

FDQ�HYHQ�EH�FRQWUDLQGLFDWHG���$QG�VRPH�SHRSOH�VLPSO\�GR�

QRW�ZDQW�WR�KDYH�VXUJHU\���7KH�6WDWH�VKRXOG�QRW�EH�

WU\LQJ�WR�LQVHUW�LWVHOI�LQWR�WKH�PHGLFDO�GHFLVLRQV�RI��

LQGLYLGXDOV�E\�IRUFLQJ�WUDQVJHQGHU�SHRSOH�WR�XQGHUJR��

SRWHQWLDOO\�XQQHFHVVDU\�RU�XQZDQWHG�VXUJHU\�VLPSO\�LQ�

RUGHU�WR�KDYH�DQ�DFFXUDWH�ELUWK�FHUWLILFDWH�HVSHFLDOO\�

ZKHQ�WKH\�GRQ
W�SODFH�DQ\�VLPLODU�EXUGHQV�RQ�DQ\RQH�

HOVH���

$QG�VR��LQ�DWWHPSWLQJ�WR�GR�VR��WKH�6WDWH�LV����

YLRODWHV�3ODLQWLIIV�ULJKWV�WR�SULYDF\���$V�WR�RXU�ILQDO�

FODLP��ZH�EHOLHYH�WKDW�ZH�ZLOO�OLNHO\�VXFFHHG�RQ�RXU�
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FODLP�WKDW�WKH�$FW�LV�XQFRQVWLWXWLRQDOO\�YDJXH�LQ�

YLRODWLRQ�RI�3ODLQWLIIV
�ULJKW�WR�GXH�SURFHVV���

$V�DQ�LQLWLDO�PDWWHU��WKH�6WDWH�FRQWHQGV�WKDW�

WKH�$FW�FDQQRW�YLRODWH�GXH�SURFHVV�EHFDXVH�LW�GRHV�QRW�

UHDFK�D�VXEVWDQWLDO�DPRXQW�RI�FRQVWLWXWLRQDOO\�SURWHFWHG�

FRQGXFW�EHFDXVH�WKHUH�LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�D�

ELUWK�FHUWLILFDWH��DJDLQ��WKH�6WDWH
V�DUJXPHQW�LV�

EDVHOHVV�DQG�FRQIXVHV�WKH�FULWLFDO�LVVXHV�LQ�WKH�FDVH���

$V�,�KDYH�MXVW�RXWOLQHG��WKH�$FW�XQGRXEWHGO\�

LPSOLFDWHV�3ODLQWLIIV
�ULJKWV�WR�HTXDO�SURWHFWLRQ�WR�

SULYDF\�DQG�GXH�SURFHVV���2Q�WRS�RI�WKDW��WKH�$FW�

YLRODWHV�GXH�SURFHVV�EHFDXVH�LW�LV�LPSHUPLVVLEO\�YDJXH�

LQ�DOO�RI�LWV�DSSOLFDWLRQ���7KH�ODZ�LV�LQFRPSUHKHQVLEOH�

EHFDXVH�WKHUH�LV�QR�VXUJHU\�WKDW�H[LVW�WKDW�FDQ�FKDQJH�

WKH�VH[�RI�D�SHUVRQ���

6R�WKHUH�FDQ�EH�QR�ORJLFDO�LGHD�DV�WR�ZKDW�

VXUJLFDO�RXWFRPH�WKH�$FW�PDQGDWHV���7KH�$FW�GHPDQGV�WKDW�

SHRSOH�XQGHUWDNH�DV�VHULHV�RI�DFWLRQ�ZKLOH�IDLOLQJ�WR�

GHILQH�DQ\�RI�WKH�WHUPV�ZLWKLQ�WKH�$FW���)RU�H[DPSOH��

WKH�$FW�IDLOV�WR�LGHQWLI\�ZKDW�NLQG�RI�VXUJHU\�D�SHUVRQ�

PXVW�KDYH���,W�IDLOV�WR�GHVFULEH�ZKDW�HYLGHQFH�D�SHUVRQ�

PXVW�SURYLGH�LQ�RUGHU�REWDLQ�D�FRXUW�RUGHU���

$QG�LW�IDLOV�WR�WHOO�SHRSOH�ZKDW�TXDOLILHV����

ZKDW�FRXUW�TXDOLILHV�DV�KDYLQJ�DSSURSULDWH�MXULVGLFWLRQ���

6R�D�SHUVRQ�HVSHFLDOO\�RQH�ZKR�LV�SURFHHGLQJ�SUR�VH�
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ZRXOG�KDYH�DEVROXWHO\�QR�LGHD�ZKHUH�WR�HYHQ�VWDUW�WR�WU\�

WR�PHHW�WKH�UHTXLUHPHQWV�RI�WKH�$FW���

6R�QRW�RQO\�LV�WKH�ODZ�YDJXH�DQG�LW�GRHV�QRW�

JXLGH�D�SHUVRQ�RI�UHJXODU�LQWHOOLJHQFH�LQWR�

XQGHUVWDQGLQJ�ZKDW�VWHSV�WKH\�ZRXOG�QHHG�WR�WDNH�LQ�

RUGHU�WR�IXOILOO�WKH�PDQGDWHV�RI�WKH�$FW��DOVR�WKH�ODZV�

PDQGDWH�WKDW�D�SHUVRQ�VXEPLW�SURRI�WKDW�WKH\�KDYH�KDG�

VH[����WKDW�WKH�VH[�RI�D�SHUVRQ�ERUQ�LQ�0RQWDQD�KDV�EHHQ�

FKDQJHG�E\�VXUJLFDO�SURFHGXUH�LV�DOVR�DQ�LPSRVVLEOH�

PDQGDWH�WR�IXOILOO���

6R�DFFRUGLQJO\��VLQFH�WKH�$FW�LPSRVHV�

VXEVWDQWLDO�EXUGHQV�RI�XSRQ�3ODLQWLIIV�DV�D�SUHFRQGLWLRQ�

WR�FRUUHFWLQJ�WKH�VH[�GHVLJQDWLRQ�RQ�WKHLU�ELUWK�

FHUWLILFDWH�EXW�IDLOV�WR�SURYLGH�WKH�OHYHO�RI�FODULW\�

WKDW�WKH�VXEVWDQWLYH�GXH�SURFHVV�GHPDQG��WKH�$FW�

YLRODWHV�3ODLQWLIIV
�ULJKWV�WR�VXEVWDQWLYH�GXH�SURFHVV���

6R�ZH�KDYH�VKRZQ�WKDW�ZH�DUH�HQWLWOHG�WR�

SUHOLPLQDU\�LQMXQFWLYH�UHOHDVH�EDVHG�RQ�DQ\�RI�WKH�

FRQVWLWXWLRQDO�YLRODWLRQV�MXVW�RXWOLQHG�DQG��

DGGLWLRQDOO\�ZH�DUH�DOVR�HQWLWOHG�WR�UHOLHI�EDVHG�RQ�WKH�

FRQWLQXHG�KDUP�WKDW�RXU�SODLQWLIIV�DUH�HQGXULQJ���2XU�

SULPDU\�DUJXPHQW�LV�WKDW�DQ\�DEULGJPHQW�RI�D�

FRQVWLWXWLRQDO�ULJKW�FRQVWLWXWHV�LUUHSDUDEOH�KDUP���

7KLV�LV�D�ZHOO�VHWWOHG�WHQHW�RI�0RQWDQD�ODZ���

$QG�ZH�KDYH�MXVW�SURYLGHG�WKDW�WKH�ODZ�YLRODWHV�
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3ODLQWLIIV
�ULJKWV�WR�HTXDO�SURWHFWLRQ��SULYDF\��DQG�GXH�

SURFHVV���$GGLWLRQDOO\�LQ�WKLV�FDVH��ZH�KDYH�WZR�

SODLQWLIIV��ZKR�QHHG�DQG�GHVHUYH�0RQWDQD�ELUWK�

FHUWLILFDWHV�ZLWK�FRUUHFW�VH[�GHVLJQDWLRQ���

%XW�DV�ORQJ�DV�WKH�$FW�VWDQGV�DV�ZULWWHQ��WKH\�

DUH�XQDEOH�WR�REWDLQ�VXFK�GRFXPHQWV���7KRXJK�WKH�6WDWH�

WULHV�WR�GLVPLVV�WKH�YHU\�UHDO�DQG�VLJQLILFDQW�KDUP�

H[SHULHQFHG�E\�3ODLQWLIIV��WKH�6WDWH�GLG�QRW�RIIHU�DQ\�

HYLGHQFH�LQ�WKH�UHFRUG�WR�FRXQWHU�WKH�GDWD�DQG�H[SHUW�

WHVWLPRQ\�WKDW�3ODLQWLIIV�VHW�IRUWK�RXWOLQLQJ�WKH�KDUP�

VXIIHUHG�E\�WUDQVJHQGHU�SHRSOH��ZKR�FDQQRW�DFFHVV�

DFFXUDWH�LGHQWLW\�GRFXPHQWV���

7KH�QHFHVVLW\�RI�WUDQVJHQGHU�SHRSOH�KDYLQJ�VXFK�

DFFHVV�FDQQRW�EH�XQGHUVWDWHG���%HFDXVH�DV�SURYLGHG�LQ�

RXU�EULHILQJ�LQ�PDQ\�FDVHV��DFFHVV�WR�VXFK�GRFXPHQWDWLRQ�

FDQ�VDYH�OLYHV�E\�JUDYHO\�UHGXFLQJ�VXLFLGDO�LGHDWLRQV�

DQG�VXLFLGH�DWWHPSWV���$V�SURYLGHG�LQ�WKH�UHFRUG��

0V��0DUTXH]�FDQQRW�XQGHUJR�JHQGHU�DIILUPLQJ�VXUJHU\�DW�

WKLV�WLPH�GXH�WR�WKH�FRVW�DQG�KHU�LQDELOLW\�WR�WDNH�WKH�

QHFHVVDU\�WLPH�RII�RI�ZRUN�DQG�KHU�JUDGXDWH�VWXGLHV���

$GGLWLRQDOO\��0V��0DUTXH]�KDV�IDFHG�

GLVFULPLQDWLRQ�DQG�KDUDVVPHQW�GXH�WR�KHU�WUDQVJHQGHU�

VWDWXV���$QG�DV�ORQJ�DV�VKH�LV�IRUFHG�WR�FDUU\�

QRQFRQIRUPLQJ�LGHQWLW\�GRFXPHQWV��KHU�ULVN�RI�KDUDVVPHQW�

DQG�GLVFULPLQDWLRQ�UHPDLQV�KLJK���$V�IRU�RXU�RWKHU�
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SODLQWLII��-RKQ�'RH��KH�GRHV�QRW�NQRZ�ZKHWKHU�WKH�

VXUJHU\�KH�KDV�KDG�LV�VXIILFLHQW�WR�PHHW�WKH�

UHTXLUHPHQWV�RI�WKH�$FW���

+H�JUHDWO\�IHDUV�EHLQJ�IRUFHG�WR�JR�LQ�IURQW�RI�

D�MXGJH�LQ�DQ�RSHQ�FRXUW�SURFHHGLQJ�DQG�VKDUH�WKH�

SULYDWH�DQG�LQWLPDWH�GHWDLOV�RI�KLV�PHGLFDO�UHFRUGV���

)XUWKHU��KH�FDQQRW�XQGHUWDNH�ILQDQFLDO�EXUGHQV�RI�

WUDYHOLQJ�WR�0RQWDQD�DQG�KLULQJ�DQ�DWWRUQH\�QRZ��

HVSHFLDOO\�ZKHQ�WKHUH�DUH�]HUR�DVVXUDQFHV�DV�WR�ZKHWKHU�

RU�QRW�KH�FDQ�HYHQ�PHHW�WKH�UHTXLUHPHQWV�RI�WKH�$FW���

,Q�VXPPDU\��D�VWDWH�FDQQRW�GHSULYH�D�SHUVRQ�RI�

WKHLU�FRQVWLWXWLRQDO�ULJKWV�WR�HTXDO�SURWHFWLRQ��GXH�

SURFHVV��DQG�SULYDF\�VLPSO\�EHFDXVH�WKH\�GR�QRW�DSSURYH�

RI�RU�XQGHUVWDQG�D�PHGLFDO�FRQGLWLRQ�RU�VWDWXV���

$GGLWLRQDOO\��D�VWDWH�EHQHILW�FRQIHUUHG�XSRQ�WKH�SHRSOH�

FDQ
W�EH�WDNHQ�DQG�WKHQ�UHGLVWULEXWHG�LQ�XQHTXDO�

IDVKLRQ���

:KDW�WKH�6WDWH�LV�VLPSO\�VD\LQJ�LV��ZHOO��LI�

\RX�VQRR]H��\RX�ORRVH���7KDW�GHILHV�ORJLF�DQG�WKH�VSLULW�

EHKLQG�WKH�HTXDO�SURWHFWLRQ�FODXVH���,Q�WKLV�FDVH�ZKHQ�

\RX�]RRP�RXW�DQG�UHDOO\�H[DPLQH�WKH�FULWLFDO�LVVXHV�DW�

SOD\��WKH�LPSURSHU�DFWLRQV�DQG�PRWLYDWLRQV�RI�WKH�6WDWH�

EHFRPHV�H[FHHGLQJ����DUH�EURXJKW�LQWR�VKDUSHU�IRFXV�DQG�

LW�EHFRPHV�H[FHHGLQJO\�FOHDU�WKDW�WKHUH�LV�QR�

MXVWLILDEOH�SXUSRVH�IRU�WKH�ODZ���
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,QVWHDG�WKLV�ODZV�ZDV�ERUQ�RI�DQWL�WUDQVJHQGHU�

DQLPXV�DQG�PHGLFDO�IDOVLWLHV�LQWHQGHG�WR�KXPLOLDWH��

H[FOXGH��DQG�WDUJHW�D�JURXS�RI�SHRSOH�ZKR�DOUHDG\�

UHJXODUO\�H[SHULHQFH�GLVFULPLQDWLRQ�DQG�KRVWLOLW\���$W�

WKLV�SRLQW��,�UHVHUYH�WKH�UHVW�RI�P\�WLPH�IRU�UHEXWWDO���

7KDQN�\RX��\RXU�+RQRU��

7+(�&2857���2QH�VLPSOH�OLWWOH�TXHVWLRQ�

*RYHUQRU�*LDQIRUWH�VLJQHG�WKLV�$FW�LQWR�ODZ�RQ�

$SULO���WK���������,W�KDV�EHHQ�ODZ�VLQFH���%HFDPH�

HIIHFWLYH�XSRQ�KLV�VLJQDWXUH���,W
V�EHHQ�WKH�ODZ�VLQFH�

$SULO������������$QG�LW�LV�'HFHPEHU��������:KDW�HIIHFW�

GRHV�WKDW�KDYH"��

06��/$1(���:HOO��LW�KDV�WKH�HIIHFW�RI�SUHYHQWLQJ�

ERWK�3ODLQWLIIV�IURP�DWWHPSWLQJ�WR�DFFHVV�FRUUHFWHG�

ELUWK�FHUWLILFDWH��

7+(�&2857���:KDW�HIIHFW�GRHV�LW�KDYH�XSRQ�D�

SUHOLPLQDU\�LQMXQFWLRQ��LI�DQ\"��

06��/$1(���<RXU�+RQRU��,
P�QRW�VXUH�,�XQGHUVWDQG�

\RXU�TXHVWLRQ��

7+(�&2857���:HOO��WKH�VWDWXV�TXR�SULRU�WR�

$SULO�����������ZDV�VRPHWKLQJ�GLIIHUHQW�WKDQ�WKH�VWDWXV�

TXR�RQ�0D\��VW��

06��/$1(���<HV�

7+(�&2857����������6R�KRZ�GR�,�DGGUHVV�VWDWXV�TXR"��

06��/$1(���:HOO��WKH�VWDWXV�TXR�ZRXOG�EH�JRLQJ�EDFN�
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WR�WKH������SROLF\�EHIRUH�WKH�ODZ�ZDV�SXW�LQWR�HIIHFW��

7+(�&2857���6LPSOH�DV�WKDW"��

06��/$1(���6LPSOH�DV�WKDW��

7+(�&2857���9HU\�JRRG���7KDQN�\RX��

06��/$1(���7KDQN�\RX��\RXU�+RQRU��

7+(�&2857���&RXQVHO���

06��60,7+*$//���7KDQN�\RX��\RXU�+RQRU���3UHOLPLQDU\�

LQMXQFWLYH�UHOLHI�LV�DQ�H[WUDRUGLQDU\�UHPHG\���,�KDYH�

FLWHG�0RQWDQD�&RGH�$QQRWDWHG�6HFWLRQ�����������

6XEVHFWLRQV�������DQG���DV�WKH�EDVLV�IRU�WKHLU�

SUHOLPLQDU\�LQMXQFWLRQ���7KH�SDUWLHV�DUH�LQ�DJUHHPHQW�

WKDW�WKH�VWDQGDUG�LV�WKH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV���

6R�OLNH�3ODLQWLIIV��,
P�JRLQJ�WR�ZDON�WKURXJK�

HDFK�RI�3ODLQWLIIV
�FODLPV�DQG�H[SODLQ�ZK\�WKH\�GR�QRW�

PHHW�WKH�VWDQGDUG���

7+(�&2857���2QH�OLWWOH�LQWHUUXSWLRQ�KHUH���

06��60,7+*$//���<HV��\RXU�+RQRU�

7+(�&2857���/HW
V�WDON�DERXW�WKH�VWDQGDUG���(DFK�RI�

\RX�FLWHG�WKH�VWDQGDUG�IRU�FDVHV�RI�WKLV�NLQG�ZKHUH�ZH�

DUH�QRW�WDONLQJ�DERXW�PRQH\���6R�ZKDW�LV�WKH�UHDO�

VWDQGDUG�IRU�SUHOLPLQDU\�LQMXQFWLRQ"��,V�LW�DV�FLWHG�E\�

WKH�6WDWH�DQG�DV�FLWHG�E\�WKH�3ODLQWLII�LQ�WKLV�FDVH"��

2U�LV�LW�DV�TXRWHG�E\�WKLV�&RXUW�LQ�WKH�DERUWLRQ�FDVH�LQ�

WKH�LVVXDQFH�RI�SUHOLPLQDU\�LQMXQFWLRQ�LQ�WKDW�FDVH"��
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+DV�DQ\ERG\�WDNHQ�D�ORRN�DQG�FRPSDUHG�WKRVH�WZR�

GLIIHUHQW�VWDQGDUGV"��

06��60,7+*$//���<HV��\RXU�+RQRU���7KH�6WDWH
V�

SRVLWLRQ�FRQVLVWHQWO\�DQG�WKRVH�DUJXPHQWV�ZHUH�PDGH�LQ�

WKH�3ODQQHG�3DUHQWKRRG�FDVH�DV�ZHOO�LV�WKDW�OLNHOLKRRG��

RI�VXFFHVV�RQ�WKH�PHULWV�LV�LQKHUHQW�LQ�HDFK�RI�WKH�

VXEVHFWLRQV���$QG�WKLV�FRPH�IURP�0�+��-XQLRU�YHUVXV�

0RQWDQD�+LJK�6FKRRO�ZKHUH�WKH�FRXUW�VDLG�SODLQWLIIV�PXVW��

VKRZ��TXRWH���D�SUREDEOH�ULJKW�DQG�D�SUREDEOH�GDQJHU�

WKDW�VXFK�D�ULJKW�ZLOO�EH�GHQLHG�DV�LQMXQFWLYH�UHOLHI����

6R�WKH�SUREDEOH�ULJKW�DQG�WKH�SUREDEOH�GDQJHU�

LQKHUHQWO\�LQFOXGHV�VRPH�HOHPHQW�RI�OLNHOLKRRG�RI�

VXFFHVV�RQ�WKH�PHULWV���$QG�,�ZRXOG�OLNH�WR�ZDON�WKURXJK�

DFWXDOO\�VLQFH�\RX�KDYH�UDLVHG�WKLV�TXHVWLRQ�HDFK�RI�WKH�

VXEVHFWLRQV�DQG�H[SODLQ�H[DFWO\�KRZ�OLNHOLKRRG�RI�

VXFFHVV�RQ�WKH�PHULW�LV�EXLOW�LQ��

7+(�&2857���,�DQWLFLSDWHG�\RXU�SRVLWLRQ�ZRXOG�EH�

WKDW�WKLV�VWDQGDUG�DSSOLHV���%XW�,
P�D�OLWWOH�VXUSULVHG�

WKDW�WKH�3ODLQWLIIV�KDYHQ
W�LGHQWLILHG�D�OLWWOH�

GLIIHUHQW�VWDQGDUG�DV�D�VWDQGDUG�WKDW�ZDV�DGGUHVVHG�LQ�

WKH�DERUWLRQ�FDVH�WKDW�LV�SUHVHQWO\�EHIRUH�WKLV�&RXUW��

LQ�ZKLFK�ZH�GLG�JUDQW�D�SUHOLPLQDU\�LQMXQFWLRQ���

6R�,����,�DVVXPH�WKH�6WDWH�LV�JRLQJ�WR�PDLQWDLQ�

WKHLU�SRVLWLRQ�WKDW�WKHLU�VWDQGDUG�DSSOLHV��ZKLFK�LV�

GLIIHUHQW�WKDQ�P\�UXOLQJ���7KH\�KDYH�DSSHDOHG�WKDW���$QG�



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

LW�LV�SUHVHQWO\�RQ�DSSHDO���%XW�,
P�D�OLWWOH�VXUSULVHG�

WKDW�WKH�3ODLQWLII�GLGQ
W�DGMXVW���$QG�VR��ZRXOG�\RX�

SOHDVH�DGGUHVV�WKDW�LQ�SURSRVHG�ILQGLQJV�DQG�FRQFOXVLRQV�

DQG�VXSSOHPHQWDO�EULHILQJ��

06��/$1(���<HV��\RXU�+RQRU��

7+(�&2857���9HU\�JRRG���7KDQN�\RX���<RX�PD\�SURFHHG��

06��60,7+*$//���2ND\���<RXU�+RQRU��VR��\HDK��,�ZLOO�

MXVW�UHDVVHUW�WKH�6WDWH
V�SRVLWLRQ�RQ����DJDLQ�WKDW�HDFK�

RI�WKH�WKUHH�VXEVHFWLRQV�UHTXLUH�OLNHOLKRRG�RI�VXFFHVV�

RQ�WKH�PHULWV�DQG�EULHIO\�,�ZLOO�DGGUHVV�VXEVHFWLRQ����

EHFDXVH�,�WKLQN�WKDW
V�ZKHUH�WKHUH�LV�RIWHQWLPHV�WKH�

PRVW�FRQIXVLRQ���

6R�VXEVHFWLRQ���UHTXLUHV�D�VKRZLQJ�WKDW�

FRQWLQXDQFH�RI�WKH�$FW�ZLOO�SURGXFH�D�JUHDW�RU�

LUUHSDUDEOH�LQMXU\���%XW�LW�LV�QRW�VLPSOH�HQRXJK�WKDW�

\RX�FDQ����WKDW�D�SODLQWLII�FDQ�FODLP�DQ�LQMXU\���7KH\�

PXVW�VKRZ�WKDW�WKLV�FRQWLQXRXV�DFW�LV�JRLQJ�WR�FDXVH�

KDUP���

,Q�0�+��-XQLRU�YHUVXV�0RQWDQD�+LJK�6FKRRO�

$VVRFLDWLRQ�VHWV�XS�VXEVHFWLRQ���WKDW�LV�EDVHG�RQ�DQ�

LPSOLFLW�GHWHUPLQDWLRQ�WKDW�WKH�DSSOLFDQW�LV�OLNHO\�WR�

VXFFHHG�RQ�KLV�RU�KHU�XQGHUO\LQJ�FODLP�DQG�DV�D�UHVXOW�

ZRXOG�VXIIHU�LUUHSDUDEOH�LQMXU\���6R�VXEVHFWLRQ����\HV��

LW�MXVW�VD\V�LUUHSDUDEOH�LQMXU\���

%XW�DV�WKH�6XSUHPH�&RXUW�KDV�QRWHG��LPSOLFLW�LQ�
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WKDW�LQMXU\�LV�WKH�IDFW�WKDW�WKHUH�PXVW�EH�VRPH�VKRZLQJ�

RQ�WKH�PHULW���$QG��\HV��,�ZLOO�VD\�WKH�6WDWH
V�SRVLWLRQ�

LV�WKDW�WKH�OLNHOLKRRG�RI�VXFFHVV�LV�WKH�SURSHU�

VWDQGDUG���

6R�,�ZLOO�DGGUHVV�WKDW����WKH�FODLPV�LQ�WXUQ���

7KH�ILUVW�LV�HTXDO�SURWHFWLRQ�FODLP���7KH�3ODLQWLIIV�

QRWH�WKDW�WKH�&RXUW�PXVW�ILUVW�LGHQWLI\�WKH�FODVV�

LQYROYHG�DQG�ZKHWKHU�WKH�FODVV�LV�SURWHFWHG�DQG�WKHQ�WKH�

&RXUW�PXVW�DSSO\�WKH�DSSURSULDWH�OHYHO�RI�VFUXWLQ\���

%RWK�SDUWLHV�DJUHH�WKDW�IRU�HTXDO�SURWHFWLRQ�SXUSRVHV�

WUDQVJHQGHU�DQG�QRQWUDQVJHQGHU�0RQWDQDQV�DUH�VLPLODUO\�

VLWXDWHG���

7KH�ILUVW��6%�����DSSOLHV�HTXDOO\�WR�DOO�

LQGLYLGXDOV��DQ\RQH�VHHNLQJ�WR�FKDQJH�WR�DPHQG�VH[�RQ�

WKHLU�ELUWK�FHUWLILFDWH�PXVW�XQGHUJR�WKH�VDPH�SURFHVV���

$QG�WKH�6WDWH�HVWDEOLVKHV�WKHVH�QHXWUDO�SURFHVV�IRU�DQ\�

DPHQGPHQW�WR�D�ELUWK�FHUWLILFDWH�ZKHWKHU�LW�LV�WR�DGG�

SDWHUQLW\��DPHQG�WKH�SDUHQWV�WR�UHIOHFW�DQ�DGRSWLRQ��RU�

KHUH�WR�DPHQG�VH[���

$Q�HTXDO�SURWHFWLRQ�FODLP�VLPSO\�DVNV�ZKHWKHU�

VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�DUH�WUHDWHG�WKH�VDPH�

XQGHU�WKH�FKDOOHQJHG�ODZ���+HUH��WUDQVJHQGHU�DQG�

QRQWUDQVJHQGHU�LQGLYLGXDOV�PXVW�JR�WKURXJK�WKH�H[DFW�

VDPH�SURFHVV�WR�DPHQG�WKHLU�ELUWK�FHUWLILFDWH���

1RZ��WR�WKH�H[WHQW�WKDW�3ODLQWLIIV�FODLP�WKDW�
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WKLV�ODZ�DIIHFWV�WUDQVJHQGHU�LQGLYLGXDOV�GLIIHUHQWO\�

EHFDXVH�WKH\�DUH�WKH�RQO\�RQHV�ZKR�DYDLO�WKHPVHOYHV�RI�

WKH�ODZ��WKLV�LV�D�GLVSDUDWH�LPSDFW�FODLP��ZKLFK�LV�

VHSDUDWH�DQG�XQUHODWHG�WR�DQ�HTXDO�SURWHFWLRQ�FODLP���

7KLV�FODLP�LV�DOVR�SUHYLRXVO\�XQWUXH�EHFDXVH�

WKHUH�DUH�RWKHU�LQGLYLGXDOV�ZKR�PLJKW�QHHG�WR�FKDQJH�VH[�

RQ�WKHLU�ELUWK�FHUWLILFDWH���$V�GLVFXVVHG�HDUOLHU��WKLV�

LQFOXGHV�LQWHUVH[�LQGLYLGXDOV�DV�ZHOO�DV�LQGLYLGXDOV�

ZLWK�ELUWK�FHUWLILFDWH�FRQWDLQLQJ�D�FOHULFDO�HUURU���

$QG��DJDLQ��DSSO\LQJ�WKLV�VDPH�ORJLF�LQ�WKH�FRQWH[W�RI�

RWKHU�ELUWK�FHUWLILFDWH�DPHQGPHQW��D�ODZ�LV�QRW�

XQFRQVWLWXWLRQDO�EHFDXVH�VLPSO\�EHFDXVH�RQH�VXESDUW�RI�

WKH�SRSXODWLRQ�FKRRVHV�WR�DYDLO�LWVHOI�RI�WKDW�ODZ���

$GRSWHG�FKLOGUHQ�FRQVWLWXWH�WKH�PDMRULW\�RI�

LQGLYLGXDOV�ZKR�ZLOO�DPHQG�WKHLU�SDUHQWV
�QDPHV�RQ�WKHLU�

ELUWK�FHUWLILFDWH���$QG�D�FKLOG�DQG�FKLOGUHQ�ZKR�GRQ
W�

NQRZ�WKHLU�IDWKHUV�DW�ELUWK�FRQVWLWXWH�D�PDMRULW\�RI�

LQGLYLGXDOV�ZKR�ZLOO�ODWHU�VHHN�WR�DGG�SDWHUQLW\���7KHVH�

ODZV�DUH�QRW�XQFRQVWLWXWLRQDO�MXVW�EHFDXVH����MXVW�OLNH��

6%�����LV�QRW�XQFRQVWLWXWLRQDO�VLPSO\�EHFDXVH�RQH�

VXESDUW�RI�WKH�SRSXODWLRQ�FKRRVH�WR�DYDLO�LWVHOI�RI�WKDW�

ODZ�PRUH�WKDQ�RWKHUV���

,Q�DGGLWLRQ��OLNH�ZH�GLVFXVVHG�HDUOLHU��WKLV�

ZLOO�PHDQ�WKDW�WKH������5XOH��ZKLFK�3ODLQWLIIV�VHHN�WR�

UHWXUQ�WR�DOVR�YLRODWHG�HTXDO�SURWHFWLRQ�EHFDXVH�PRUH�
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WUDQVJHQGHU�LQGLYLGXDOV�DYDLO�WKHPVHOYHV�RI�WKH������

5XOH�WKDQ�RWKHUV���%XW�3ODLQWLIIV�GRQ
W�WDNH�LVVXH�ZLWK�

WKH������5XOH���

7KH\�DVN�WKLV�&RXUW�WR�UHWXUQ�WR�WKDW�UXOH���

$QG�VR��3ODLQWLIIV�LVVXH�LV�QRW�WKDW�6%�����LPSRVHV�D�

SURFHVV�DW�DOO�EXW�UDWKHU�WKH\�GRQ
W�OLNH�WKH�SURFHVV�LW�

LPSRVHV���$QG�WKLV�LV�D�SROLF\�GLVDJUHHPHQW��QRW�DQ�

HTXDO�SURWHFWLRQ�FODLP���3ODLQWLIIV�HTXDO�SURWHFWLRQ�

FODLP�DOVR�IDLOV�EHFDXVH��DJDLQ��WUDQVJHQGHU�LQGLYLGXDOV�

DUH�QRW�D�SURWHFWHG�FODVV�XQGHU�0RQWDQD�DQG�IHGHUDO�ODZ���

7KH�LQGLYLGXDO�GLJQLW\�FODXVH�XQGHU�0RQWDQD�

&RQVWLWXWLRQ�LQFOXGHV�DV�SURWHFWHG�FODVVHV��UDFH��FRORU��

VH[��FXOWXUH��VRFLDO�RULJLQ�RU�FRQGLWLRQ��DQG�SROLWLFDO�

RU�UHOLJLRXV�LGHDV���1R�0RQWDQD�FRXUW�KDV�HYHU�KHOG�WKDW�

WUDQVJHQGHU�LQGLYLGXDOV�DUH�D�SURWHFWHG�FODVV���$QG�WKH�

OHJLVODWXUH�KDV�H[SUHVVO\�UHMHFWHG�D�VWDQGLQJ�SURWHFWHG�

FODVVHV�LQ�WKLV�PDQQHU���

$QG�WKH�FDVHV�WKDW�3ODLQWLIIV�UHO\�RQ�GR�QRW�

HVWDEOLVK�WKDW�WUDQVJHQGHU�LQGLYLGXDOV�DUH�SDUW�RI�D�

SURWHFWHG�FODVV���$QG�,�ZRXOG�OLNH�WR�DGGUHVV�HDFK�RI�

WKRVH�FDVHV�LQ�WXUQ���7KH�ILUVW��%RVWRFN�GRHV�QRW�

HVWDEOLVK�WKH�WUDQVJHQGHU�LQGLYLGXDOV�DUH�SDUW�RI�D�

SURWHFWHG�FODVV���

$V�WKH�6XSUHPH�&RXUW�QRWHG��%RVWRFN�LV�D�YHU\��

QDUURZ�FDVH�OLPLWHG�WR�WKDW�VSHFLILF�IDFWXDO�VFHQDULR�
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XQGHU�7LWOH�����7KH�FRXUW�FRQFOXGHG�WKDW�ZKHQHYHU�VH[�LV�

D�EXW�IRU�FDXVH�RI�D�QHJDWLYH�HPSOR\PHQW�GHFLVLRQ�VH[�

GLVFULPLQDWLRQ�KDV�RFFXUUHG���7KH�FRXUW�UHIXVHG�WR�

SUHMXGJH�DQ\�RWKHU�TXHVWLRQV�OLNH�WKH�TXHVWLRQV�EHIRUH�

WKH�&RXUW�WRGD\���

)URP�%RVWRFN��ZH�JHW�WZR�YHU\�LPSRUWDQW�SRLQWV�

WKDW�DUH�UHOHYDQW�WR�WRGD\
V�FDVH���)LUVW��WKH�FRXUW�

VWDWHG�WKDW�WUDQVJHQGHU�VWDWXV�LV�D�GLVWLQFW�FRQFHSW�

IURP�VH[��PHDQLQJ�WUDQVJHQGHU�VWDWXV�GRHV�QRW�ILW�LQWR�

WKH�H[LVWLQJ�SURWHFWHG�FODVV�LWVHOI���6HFRQG��DV�VWDWHG�

HDUOLHU��VH[�GLVFULPLQDWLRQ�RFFXUV�ZKHQ�VH[�LV�D��TXRWH��

�EXW�IRU�FDXVH�RI�D�QHJDWLYH�HPSOR\PHQW�GHFLVLRQ��

7KH�PDMRULW\�H[SODLQV�WKLV���)RU�H[DPSOH��ZRXOG�

OLNH�WR�UHSHDW�KHUH��LI�D�FRPSDQ\�KLUHG�D�PDOH�DQG�D�

IHPDOH�DQG�ERWK�ZHUH�<DQNHHV�IDQV��WKHQ�ILULQJ�WKH�

IHPDOH�EHFDXVH�VKH
V�D�<DQNHHV�IDQ�EXW�QRW�ILULQJ�WKH�

PDOH�EHFDXVH�KH�LV�D�<DQNHHV�IDQ�ZLOO�FRQVWLWXWH�VH[�

GLVFULPLQDWLRQ���%RWK�LQGLYLGXDOV�DUH�HQJDJLQJ�LQ�WKH�

VDPH�FRQGXFW�DQG�VKDULQJ�LQ�WKH�VDPH�WUDLWV�EXW�RQO\�WKH�

IHPDOH�LV�WHUPLQDWHG���

6H[�LV�WKHUHIRUH�WKH�EXW�IRU�FDXVH�RI�WKH�

QHJDWLYH�HPSOR\PHQW�GHFLVLRQ���6R�WKH�FRXUW�WKHQ�

DQDORJL]HV�WKLV�WR�WKH�WUDQVJHQGHU�FRQWH[W���-XVW�OLNH�

WKH�<DQNHHV�H[DPSOH�WKH�FRPSDQ\�KLUHV�WZR�LQGLYLGXDOV��

RQH�ZKR�LV�ERUQ�D�PDOH�DQG�RQH�ZKR�LV�ERUQ�D�IHPDOH�EXW�
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ERWK�LQGLYLGXDOV�QRZ�SUHVHQW�WKHPVHOYHV�DV�IHPDOH���

7KH\�DUH�HQJDJHG�LQ�VDPH�FRQGXFW�DQG�VKDUH�

VLPLODU�WUDLWV���,Q�WKLV�VFHQDULR��WKH\�SUHVHQW�DV�

IHPDOHV�UDWKHU�WKDQ�DV�<DQNHHV�IDQV���%XW�WKH�FRPSDQ\�

RQO\�WHUPLQDWHV�WKH�SHUVRQ�ZKR�LV�ERUQ�PDOH�DQG�QRZ�

LGHQWLI\�DV�IHPDOH���$JDLQ��ELRORJLFDO�VH[�LV�WKH�EXW�

IRU�FDXVH�RI�WKLV�QHJDWLYH�HPSOR\PHQW�GHFLVLRQ���%XW�WKH�

FKDOOHQJH�WR�WKDW�LV�VLWXDWHG�FRPSOHWHO\�GLIIHUHQW���

7KHUH�LV�QR�EXW�IRU�FDXVDWLRQ�KHUH�DV�6%�����

DSSOLHV�HTXDOO\�WR�HDFK�LQGLYLGXDO�UHJDUGOHVV�RI�ZKHWKHU�

D�SHUVRQ�ZDV�ERUQ�PDOH�RU�IHPDOH�DQG�ZKHWKHU�WKDW�

SHUVRQ
V�JHQGHU�LGHQWLW\�DOLJQ�ZLWK�KLV�RU�KHU�VH[�DQG�

REYLRXVO\�WKHUH�LV�QR�QHJDWLYH�HPSOR\PHQW�GHFLVLRQ��

ZKLFK�LV�D�FULWLFDO�FRPSRQHQW�RI�%RVWRFN���

6R�QRW�RQO\�GRHV�%RVWRFN�HVWDEOLVK�D�

WUDQVJHQGHU�LQGLYLGXDO�DV�SDUW�RI�D�SURWHFWHG�FODVV�EXW�

LWV�UDWLRQDO�LV�HQWLUHO\�DSSOLFDEOH�ZKHQ�DQDO\]LQJ�

6%�������3ODLQWLIIV�DOVR�FLWH�WZR�RWKHU�FDVHV�LQ�WKHLU�

EULHILQJ��DJDLQ��GLVFXVVLQJ�DV�PXFK�WRGD\�DQG��DJDLQ��LQ�

WKHLU�)�9��YHUVXV�%DUURQ�DQG�5D\�YHUVXV�0F&ORXG�LQ�

VXSSRUW�RI�UHFRJQL]LQJ�WUDQVJHQGHU�VWDWXV�DV�D�SURWHFWHG�

FODVV���

%XW�WKHVH�FDVHV�GRQ
W�VXSSRUW�WKDW�FRQFOXVLRQ���

6R�)�9��LQYROYHG�DQ�DGPLQLVWUDWLYH�UXOH�WKDW��

FDWHJRULFDOO\�DQG�DXWRPDWLFDOO\�GHQLHG�DOO�RI�
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DSSOLFDWLRQV�WR�FKDQJH�OLVWHG�VH[���$QG�GHIHQGDQWV�GLG�

QRW�GHIHQG�LWV�FRQVWLWXWLRQDOLW\���

7KH\�DJUHHG�ZLWK�WKH�SODLQWLIIV�WKDW�WKH�UXOH�

VKRXOG�EH�FKDQJHG�DQG�GLG�QRW�SURYLGH�D�VLQJOH�

MXVWLILFDWLRQ�IRU�WKH�UXOH�WKDW�ZDV�LQ�SODFH���+HUH��WKH�

6WDWH�LV�YLJRURXVO\�GHIHQGLQJ�WKH�FKDOOHQJHG�ODZ��ZKLFK�

XQOLNH�WKH�DGPLQLVWUDWLYH�UXOH�LV�HQWLWOHG�WR�VHYHUDO�

SUHVXPSWLRQV�RI�FRQVWLWXWLRQDOLW\���

,Q�DGGLWLRQ�DQG�LPSRUWDQWO\��6%�����GRHV�QRW�

FDWHJRULFDOO\�DQG�DXWRPDWLFDOO\�GHQ\�DQ�DSSOLFDWLRQ�WR�

FKDQJH�VH[��TXLWH�WKH�RSSRVLWH���,W�HVWDEOLVKHV�D�

FRQVLVWHQW�SURFHVV�IRU�DPHQGLQJ�VH[�RQ�D�ELUWK�

FHUWLILFDWH���,PSRUWDQWO\�WRR��LV�WKH�IDFW�WKDW�WZR�RI�

SODLQWLIIV�LQ�)�9��DFWXDOO\�DWWHPSWHG�WR�FKDQJH�WKHLU�

ELUWK�FHUWLILFDWHV�DQG�ZHUH�GHQLHG���

$JDLQ��KHUH�3ODLQWLIIV�QHYHU�DWWHPSWHG�WR�PDNH�

WKLV�FKDQJH���)LQDOO\��WKH�SURYLVLRQV�RI�WKLV�FDVH�FLWHG�

E\�3ODLQWLIIV�DERXW�SURWHFWHG�FODVVHV�DUH�GLFWD���7KH�

FRXUW�KHOG�WKDW�WKH�DGPLQLVWUDWLYH�UXOH�DW�LVVXH�LQ�)�9��

GLG�QRW�VXUYLYH�UDWLRQDO�EDVLV�UHYLHZ��DJDLQ��EHFDXVH�

WKH�VWDWH�SXW�IRUWK�QR�MXVWLILFDWLRQ�IRU�WKH�ODZ���

$QG�LWV�GLVFXVVLRQ�DERXW�SURWHFWHG�FODVVHV��WKH�

FRXUW�ZDV�DFWXDOO\�DGYLVLQJ�WKH�GHIHQGDQWV�DERXW�KRZ�

WKH\�VKRXOG�FUDIW�WKHLU�QHZ�DGPLQLVWUDWLYH�UXOH���$JDLQ��

WKH�FRXUW�VWUXFN�WKH�ODZ�GRZQ�EDVHG�RQ�UDWLRQDO�EDVLV���
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6LPLODUO\�LQ�5D\�YHUVXV�0F&ORXG��ZKLFK�FKDOOHQJH�WKH�ODZ�

GLG�QRW�DOOHJH����GLG�QRW�DOORZ�IRU�DQ\RQH�WR�FKDQJH�VH[�

RQ�WKHLU�ELUWK�FHUWLILFDWH���

3ODLQWLIIV�FKDOOHQJH�WKDW�ERWK�WKH�ODZ�DQG�DOVR�

WKH�JRYHUQRU
V�SROLF\�LQWHUSUHWLQJ�WKH�ODZ���7KHQ�WKH�

FRXUW
V�UDWLRQDO�LQ�WKLV�FDVH�LV�YHU\�LPSRUWDQW�KHUH���

,W�GHWHUPLQHG�WKDW�EHFDXVH�WKH�QHZ�SROLF\�SUHYHQW�DQ\�

FKDQJH�WR�VH[�LW�WUHDWHG�LQGLYLGXDOV�VHHNLQJ�WR�FKDQJH�

VH[�GLIIHUHQWO\�WKDQ�WKRVH�VHHNLQJ�WR�FKDQJH�RWKHU�

DVSHFWV�RI�WKHLU�ELUWK�FHUWLILFDWH�OLNH�SDUHQWV�RU�QDPH���

7KH�GLVWLQJXLVKLQJ�IDFWRU�LQ�5D\�LV�WKHUHIRUH�

QRW�SUHVHQW�KHUH�EHFDXVH�6%�����HVWDEOLVKHV�D�SURFHVV�

IRU�FKDQJLQJ�VH[�MXVW�OLNH�RWKHU�VWDWXWRU\�SURYLVLRQ�

HVWDEOLVK�D�SURFHVV�IRU�FKDQJLQJ�SDUHQWV�RU�QDPHV�RQ�D��

ELUWK�FHUWLILFDWH���

'/,
V�GHFLVLRQ�0DORQH\�YHUVXV�<HOORZVWRQH�

&RXQW\�DQG�RWKHU�FDVHV�DUH�GHFLVLRQV�FLWHG�E\�3ODLQWLIIV�

LQ�WKHLU�EULHI�LV�DOVR�QRW�SDUWLFXODUO\�LQIRUPDWLYH�DV�

WKH�6WDWH�QRWHG�LQ�EULHILQJ�DV�ZHOO���)LUVW�RI�DOO��WKLV�

LV�DQ�DJHQF\�RSLQLRQ�VR�LW�LV�SHUVXDVLYH�DXWKRULW\�RQO\���

6HFRQG��WKH�FODLP�LV�EURXJKW�XQGHU�WKH�0RQWDQD�+XPDQV��

5LJKWV�$FW��QRW�D�FRQVWLWXWLRQDO�SURYLVLRQ���

$QG�WKLUG��WKH�KHDULQJ�RIILFHU�UHOLHG�RQ�D�

FRQFXUUHQFH�ZKHUH�WKH�PDMRULW\�RI�WKH�FRXUW�GHFOLQHG�WR�

DGGUHVV�ZKHWKHU�VH[XDO�RULHQWDWLRQ�ZDV�D�SURWHFWHG�
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FODVV���7KH�QRQ�PDMRULW\�RSLQLRQ�FLWHG�LQ�WKDW�GHFLVLRQ�

LQ�'/,�RSLQHG�WKDW�LW�VKRXOG�EH�D�SURWHFWHG�FODVV���

%XW�WKH�PDMRULW\�KHOG�WKDW�LW�ZDV�QRW���6R�WKLV�

GHFLVLRQ�LQ�'/,�QRW�RQO\�PLVLQWHUSUHWHG�WKH�H[LVWLQJ�ODZ�

EXW�KDV�OLWWOH�EHDULQJ�RQ�WKH�FRQVWLWXWLRQDO�FODLPV�

EHIRUH�WKLV�&RXUW���6R�WKH�&RXUW�VKRXOG�QRW�FRQVLGHU�

WKDW�DV�SHUVXDVLYH�DXWKRULW\���6R�EHFDXVH�WKH�ODZ�

DSSOLHV�HTXDOO\�WR�HYHU\RQH��ZH�GRQ
W�QHHG�WR�UHDFK�WKH�

TXHVWLRQ�RI�OHYHO�RI�VFUXWLQ\���

%XW�HYHQ�LI�WKH�&RXUW�IRXQG�WKDW�WKH�ODZ�

WUHDWHG�VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�GLIIHUHQWO\��

WUDQVJHQGHU�LQGLYLGXDOV�DV�ZH�VDLG�DUH�QRW�D�SURWHFWHG�

FODVV���6R�UDWLRQDO�EDVLV�UHYLHZ�DSSOLHV�DQG�6WDWH�RQO\�

QHHGV�WR�VKRZ�WKDW�WKH�ODZ�LV�UDWLRQDOO\�UHODWHG�WR�

OHJLWLPDWH�JRYHUQPHQW�LQWHUHVW���7KLV�LV�D�YHU\�

GLIIHUHQWLDO�VWDQGDUG���

$V�ORQJ�DV�WKHUH�LV�DQ\�UHDVRQDEO\�FRQFHLYDEOH�

VWDWH�RI�IDFWV�WKDW�FRXOG�SURYLGH�D�UDWLRQDO�EDVLV��WKH�

ODZ�PXVW�SUHYDLO���$V�6%�����QRWHV�LQ�WKH�ELOO�LWVHOI��

WKH�VWDWH�KDV�DQ�LQWHUHVW�LQ�DQ�DFFXUDWH�YLWDO�

VWDWLVWLFV���6R�OHW
V�WXUQ�WR�VWDWHG�SULYDF\�FODLPV��

ZKLFK�DOVR�GRHV�QRW�VXFFHHG���

)RU�VWDWH�RI�SULYDF\�FODLP��3ODLQWLIIV�PXVW�

HVWDEOLVK�WKDW�WKH\�KDYH�VXEMHFWLYH�RU�DFWXDO�

H[SHFWDWLRQ�RI�SULYDF\�DQG�LI�VRFLHW\�LV�ZLOOLQJ�WR�
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UHFRJQL]H�H[SHFWDWLRQ�LV�UHDVRQDEOH���3ODLQWLIIV�FDQ�

HVWDEOLVK�QHLWKHU�KHUH���

3ODLQWLIIV�DVVHUW�WKDW�WKH\�KDYH�D�VXEMHFWLYH�

RU�DFWXDO�H[SHFWDWLRQ�RI�SULYDF\�DQG�PHGLFDO�UHFRUGV���

7KH�6WDWH�GRHV�QRW�GLVSXWH�WKLV���%XW�6%�����GLG�QRW�

UHTXLUH�SXEOLF�GLVFORVXUH�RI�PHGLFDO�UHFRUGV���,W�RQO\�

UHTXLUHV�GLVFORVXUH�WR�D�FRXUW�ZLWK�DSSURSULDWH�

MXULVGLFWLRQ�LI�DQ�LQGLYLGXDO�FKRVHV�WR�DYDLO�KLP�RU�

KHUVHOI�RI�6%�������

$QG�FRXUWV�URXWLQHO\�EDODQFH�SULYDF\�LQWHUHVW�

DJDLQVW�WKH�SXEOLF
V�ULJKW�WR�NQRZ���$QG�OLNH�WKH����

OLNH�KHUH�WKH\�FDQ�SURFHHG�XQGHU�SVHXGRQ\P�RU�WKH�FRXUW�

FDQ�ILOH�WKH�UHFRUGV�XQGHU�VHDO���7KH�FDVHV�3ODLQWLIIV�

FLWHG�LQ�VXSSRUW�RI�WKH�SULYDF\�RI�PHGLFDO�UHFRUGV�DUH�

DOO�FRQFHUQHG�ZLWK�SXEOLF�FLUFXODWLRQ�RI�SULYDWH�

LQIRUPDWLRQ��ZKLFK�LV�QRW�D�FRQFHUQ�XQGHU�6%�������

,W�LV�ZRUWK�UHPLQGLQJ�WKH�&RXUW�WKDW�0DUTXH]�

UDQ�IRU�SXEOLF�RIILFH�DV�D�WUDQVJHQGHU�ZRPDQ���0DUTXH]�

LQ�SDUWLFXODU�FDQQRW�FODLP����QRZ�FODLP�D�ULJKW�WR�

SULYDF\�LQ�D�IDFW�WKDW�ZDV�SDUW�RI�D�SXEOLF�FDPSDLJQ���

$QG�HYHQ�WKRXJK�'RH�KDV�QRW�PDGH�WKLV�LQIRUPDWLRQ�

SXEOLFO\�DYDLODEOH��WKHUH�LV�QR�UHDVRQ�WR�EHOLHYH�WKDW�

6%�����ZLOO�IRUFH�'RH�WR�GLVFORVH�WUDQVJHQGHU�VWDWXV�WR�

DQ\RQH�EHVLGHV�WKH�FRXUW��ZKLFK�FDQ��DV�WKLV�&RXUW�KDV�

GRQH�DOORZ�'RH�WR�SURFHHG�XQGHU�D�SVHXGRQ\P���
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3ODLQWLIIV�QH[W�FODLP�LV�D�PHGLFDO�LQWHUIHUHQFH�

FODLP���7KLV�LV�QRW�D�FODLP�XQGHU�0RQWDQD�ODZ���7KLV�LV��

D�SULYDF\�FODLP���3ODLQWLIIV�GLVFXVV�$UPVWURQJ�LQ�

VXSSRUW�RI�WKLV�FODLP���%XW�$UPVWURQJ�LV�QRW�RQ�SRLQW�

IRU�HVWDEOLVKLQJ�D�EURDG�ULJKW�WR�PHGLFDO�

GHFLVLRQPDNLQJ���

$UPVWURQJ�SURWHFW�D�PHGLFDO�GHFLVLRQ�IRU�FKRLFH�

RI�DQ�DERUWLRQ�SURYLGHU�LQ�WKDW�FDVH�DIWHU�D�SHUVRQ�

H[HUFLVHV�DV�FRQVWLWXWLRQDOO\�SURWHFWHG�ULJKW��WKH�ULJKW�

WR�KDYH�DQ�DERUWLRQ���3ODLQWLIIV�KHUH�DUH�IUHH�WR�PDNH�

DQ\�PHGLFDO�GHFLVLRQ�WKH\�GHVLUH���7KLV�GHFLVLRQ�KDV�QR�

EHDULQJ�RQ�DQ\�FRQVWLWXWLRQDO�ULJKW���7KHUH�LV�QR�

FRQVWLWXWLRQDO�ULJKW�WR�FKDQJH�\RXU�ELUWK�FHUWLILFDWH���

$QG�D�GHVLUH�WR�FKDQJH�D�ELUWK�FHUWLILFDWH�GRHV�

QRW�FUHDWH�D�ULJKW�QRU�GRHV�LW�HVWDEOLVK�DQ\�FDXVH�RI�

DFWLRQ�WR�FKDOOHQJH�6%�������6%�����VLPSO\�GRHV�QRW�

SURKLELW�3ODLQWLIIV�IURP�PDNLQJ�DQ\�PHGLFDO�GHFLVLRQ���

,W�VLPSO\�RXWOLQHV�WKH�SURFHVV�IRU�DQ�LQGLYLGXDO�WR�

DPHQG�KLV�RU�KHU�ELUWK�FHUWLILFDWH���

)LQDOO\��3ODLQWLIIV�IDLOHG�WR�VWDWH�D�GXH�

SURFHVV�FODLP���$V�ZH�GLVFXVVHG��WKHUH�LV�QR�

FRQVWLWXWLRQDO�ULJKW�WR�FKDQJH�D�ELUWK�FHUWLILFDWH���)RU�

D�FRXUW�WR�ILQG�D�FLYLO�VWDWXWH�XQFRQVWLWXWLRQDOO\�YDJXH�

WKDW�VWDWXWH�PXVW�EH�VR�YDJXH�DQG�LQGHILQLWH�DV�UHDOO\�

WR�QR�UXOH�RU�VWDQGDUG�DW�DOO���
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,PSRUWDQWO\��WKH�VWDQGDUGV�WKDW�3ODLQWLIIV�

FODLP�LV�XQFRQVWLWXWLRQDOO\�YDJXH�LV�WKH�H[DFW�VWDQGDUG�

WKDW�ZDV�LQ�SODFH�IRU�GHFDGHV�SULRU�WR�WKH������5XOH���

6R�WR�WKH�H[WHQW�WKDW�3ODLQWLIIV�GR�DVVHUW�D�GXH�SURFHVV�

FODLP��WKH\�PXVW�VKRZ�DQ�XQGHUO\LQJ�VXEVWDQWLYH�ULJKW�

DQG�WKDW�WKH�UHVWULFWLRQV�DUH��TXRWH���XQUHDVRQDEOH�RU�

DUELWUDU\�ZKHQ�EDODQFHG�DJDLQVW�WKH�SXUSRVH�RI�WKH�

OHJLVODWXUH�DQG�HQDFWLQJ�D�VWDWXWH����

$JDLQ��WKHUH�LV�QR�ULJKW�WR�FKDQJH�RQH
V�ELUWK�

FHUWLILFDWH���$QG�WKH�OHJLVODWXUH�HVWDEOLVKLQJ�SURFHVV�

IRU�DPHQGLQJ�D�ELUWK�FHUWLILFDWH�LV�QRW�XQUHDVRQDEOH�RU�

DUELWUDU\���7KH������5XOH�HVWDEOLVK�D�SURFHVV�MXVW�OLNH�

WKH�UXOH�EHIRUH�LW�GLG���3ODLQWLIIV�MXVW�GRQ
W�OLNH�ZKDW�

WKLV�UXOH�DQG�SURFHVV�UHTXLUHV���%XW�WKLV�KDV�QR�EHDULQJ�

RQ�WKH�VXEVWDQWLYH�ULJKW�RU�WKH�OHJLVODWXUH
V�DLP�WR�

SURWHFW�YLWDO�UHFRUGV�DQG�HQIRUFH�ELUWK�UHFRUGV�

VWDWXWHV���

:H�KDYH�DOUHDG\�GLVFXVVHG�3ODLQWLIIV�IDLOXUH�WR�

DOOHJH�DQ�LQMXU\�LQ�FRQWH[W�RI�WKH�PRWLRQ�WR�GLVPLVV���

%XW�3ODLQWLIIV�DOVR�IDLOHG�WR�DOOHJH�DQ�LQMXU\�LQ�

FRQWH[W�RI�WKH�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ���

3ODLQWLIIV�DVVHUW�WKDW�WKH�ORVV�RI�WKH�FRQVWLWXWLRQDO�

ULJKW�LWVHOI�DQG�DORQH�LV�HQRXJK�WR�FRQVWLWXWH�

LUUHSDUDEOH�KDUP���

6R�3ODLQWLIIV�KDYH�SRLQWHG�WR�QR�FRQVWLWXWLRQDO�
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ULJKW�WKDW�WKH\�VWDQG�WR�ORVH�EHFDXVH�RI�WKH�6%�������

$JDLQ��WKHUH�LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�FKDQJH�RQH
V�

ELUWK�FHUWLILFDWH���$QG�LQ�RUGHU�IRU�WKHP�WR�FODLP�

FRQVWLWXWLRQDO�ULJKW�WR�SULYDF\�DQG�PHGLFDO�

GHFLVLRQPDNLQJ�DUH�YLRODWHG�WKDW�SUHVXSSRVHV�WKDW�WKHUH�

LV�D�ULJKW�WR�FKDQJH�RQH
V�ELUWK�FHUWLILFDWH�DQG�WKDW�

WKH\�KDYH�D�ULJKW�WR�HQJDJH�WR�DYDLO�WKHPVHOYHV�RI�������

%XW��DJDLQ��WKHUH�LV�QR�FRQVWLWXWLRQDO�ULJKW�WR�

FKDQJH�RQH
V�ELUWK�FHUWLILFDWH���$QG�6%�����LV�D�

YROXQWDU\�SURFHVV�DQ�LQGLYLGXDO�FDQ�FKRRVH�WR�XQGHUJR���

$W�QR�SRLQW�KDYH�3ODLQWLIIV�HYHU�DWWHPSWHG�WR�FKDQJH�

WKHLU�ELUWK�FHUWLILFDWH��QRW�XQGHU�WKH������5XOH�DQG�QRW�

XQGHU�WKLV�UXOH���

7KH\�FDQQRW�QRZ�FODLP�WKDW�WKH�&RXUW�PXVW�JLYH�

WKHP�SUHOLPLQDU\�UHOLHI���3ODLQWLIIV�KDYH�ZDLWHG�WR�

FKDQJH�WKHLU�ELUWK�FHUWLILFDWH���$QG�LI�WKH�&RXUW�GRHV�

QRW�GLVPLVV�3ODLQWLIIV�FODLPV��WKHQ�3ODLQWLIIV�FDQ�ZDLW�

XQWLO�WKH�&RXUW�UHVROYHV�WKH�LVVXHV�RQ�WKH�PHULWV���

1RZ��\RXU�+RQRU�DVNHG�3ODLQWLIIV�DERXW�WKH�

VWDWXV�TXR���7KH�VWDWXV�TXR�DW�WKLV�SRLQW�LV�6%�������

3ODLQWLIIV�ZDLWHG�WKUHH�PRQWKV�WR�ILOH�IRU�SUHOLPLQDU\�

LQMXQFWLRQ�DIWHU�6%�����EHFDPH����ZDV�SXW�LQWR�HIIHFW���

$QG�ZLWK�QRZ�HQJDJLQJ�LQ�H[WHQVLYH�EULHILQJ��LW�LV�QRZ�

HLJKW�PRQWKV�SDVV�ZKHQ�WKLV�ODZ�ZDV�LQ�HIIHFW���7KLV�ODZ�

LV�WKH�VWDWXV�TXR���
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$QG�WKH�&RXUW�VKRXOG�GHQ\�WKH�SUHOLPLQDU\�

LQMXQFWLRQ�RQ�WKDW�EDVLV���7KHUH�DUH�QR�H[LJHQW�RU��

HPHUJHQF\�FLUFXPVWDQFHV�WKDW�MXVWLI\�SUHOLPLQDU\�

LQMXQFWLRQ�SDUWLFXODUO\�ZKHUH�3ODLQWLIIV�KDYH�QR����KDYH�

QR����3ODLQWLIIV�FODLPV�KDYH�QR�PHULW�DQG�WKHUH�LV�QR�

LUUHSDUDEOH�LQMXU\���

$FFRUGLQJO\��WKH�6WDWH�DVN�WKLV�&RXUW�WR�GHQ\�

3ODLQWLIIV�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ���7KDQN�

\RX��\RXU�+RQRU��

7+(�&2857���7KDQN�\RX���5HEXWWDO��

06��/$1(���<RXU�+RQRU��ILUVW�WR�DGGUHVV�WKH�

SUHOLPLQDU\�LQMXQFWLRQ�VWDQGDUG��,�ILUVW�ZDQW�WR�SRLQW�

RXW�WKDW�WKH�&RXUW�LVVXHG�WKDW����WKH�DERUWLRQ�RUGHU�

DIWHU�ZH�KDG�DOUHDG\�VXEPLWWHG�RXU�UHSO\�EULHI�IRU�

SUHOLPLQDU\�LQMXQFWLRQ�LQ�WKLV�VR�WKDW�ZDV�EHIRUH�\RX�

PDGH�\RXU�MXGJPHQW�RQ�ZKLFK�SUHOLPLQDU\�LQMXQFWLRQ�

VWDQGDUG�VKRXOG�DSSO\��QRQHWKHOHVV��ZH�WKLQN�WKDW�ZH�FDQ�

ZLQ�XQGHU�HLWKHU���

$QG�WKLV�&RXUW�ZH�XQGHUVWDQG�UHMHFWHG�WKH�

9DQ�/RDQ�DQDO\VLV�LQ�3ODQQHG�3DUHQWKRRG�EHFDXVH�LW�

DSSOLHV�WR�FDVH�LQYROYLQJ�PRQHWDU\�MXGJPHQWV���7KDW�

VWDQGDUG�PD\�EH�FRUUHFW���%XW�HYHQ�XQGHU�WKH�PRUH�

FRQVHUYDWLYH�VWDQGDUGV�WKDW�DUH�HQXPHUDWHG�KHUH��ZH�

ZRXOG�ZLQ���

2XU�SRVLWLRQ�LV�WKDW�LW�LV�QRW�SDUWLFXODUO\�



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

UHOHYDQW�ZKDW�VWDQGDUG�WKH�&RXUW�HPSOR\V��HLWKHU�WKH�

9DQ�/RDQ�VWDQGDUG�RU�WKH�3ODQQHG�3DUHQWKRRG�VWDQGDUG�ZH�

ZRXOG�ZLQ�HLWKHU�ZD\���$QG�ZH�ZLOO�DGGUHVV�WKDW�LQ�RXU�

SURSRVHG�ILQGLQJV���

)XUWKHU��DV�WR�WKH�6WDWH
V�GLVSDUDWH�LPSDFW��

DOWKRXJK�WKLV����WKLV�ODZ�GRHV�KDYH�D�GLVSDUDWH�LPSDFW�

RQ����WKDW�LW�LPSDFWV�WUDQVJHQGHU�SHRSOH�PRUH�WKDQ�LW�

LPSDFWV�DQ\RQH�HOVH���7\SLFDOO\�D�GLVSDUDWH�LPSDFW�

DQDO\VLV����RU�W\SLFDOO\�XQGHU�GLVSDUDWH�LPSDFW��ZKDW�

\RX�KDYH�LV�D�ODZ�WKDW�LPSDFWV�HYHU\RQH�EXW�LW�KDUPV�D�

JURXS�RI�SHRSOH�PRUH�WKDQ�RWKHUV���

$QG�LQ�WKLV�FDVH��WKLV�ODZ�RQO\�KDUPV�

WUDQVJHQGHU�SHRSOH���,W�GRHV�QRW�KDUP�HYHU\RQH�HOVH���

$QG�DOVR��WKH�H[DPSOHV�WKDW�WKH�6WDWH�RIIHUHG�DERXW�

XQNQRZQ�SDWHUQLW\�RU�DGRSWLRQ��WKRVH�DUH�QRW�DSSOLFDEOH�

KHUH�RU�WKH\�DUH�QRW�HYHQ�DQDORJRXV�LQ�WKDW�LQ�WKRVH�

VLWXDWLRQV�QRW�RQO\�DUH�VLPLODU�EXUGHQV�QRW�SODFHG�XSRQ�

SHRSOH�DWWHPSWLQJ�WR�FRUUHFW�WKHLU�ELUWK�FHUWLILFDWHV�

IRU�WKRVH�UHDVRQV���

%XW�DOVR�XQGHU�WKRVH�VWDWXWHV��LW�DOORZV�

DOWHUQDWLYH�ZD\V�WR�VXEPLW�LQIRUPDWLRQ���6R�WKHUH�LV�QR�

VXUJHU\�UHTXLUHPHQW���$QG�LQ�DGGLWLRQ��WKHUH�LV�QR�

UHTXLUHPHQW�WKDW�SHRSOH�DUH�VXEPLWWLQJ�SULYDWH�

LQIRUPDWLRQ�WR�D�FRXUW���,W�DOORZV����ERWK�RI�WKRVH�

DOORZ�VLPSOH�DWWHVWDWLRQ�DQG�GLIIHUHQW�DOWHUQDWLYHV�
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ZLWKLQ�WKH�VWDWXWH���

$QG�DOVR�WKH�6WDWH�VDLG�WKDW�%RVWRFN�ZDV�QRW�

DSSOLFDEOH�RU�WKDW�%RVWRFN�KHOG�WKDW�VH[����WKDW�

GLVFULPLQDWLRQ�RQ�WKH�EDVH�RI�WUDQVJHQGHU�VWDWXV�LV�

GLIIHUHQW�WKDQ�VH[�GLVFULPLQDWLRQ���7KDW�LV�QRW�WKH�

FDVH���

7KDW�FDVH�VSHFLILFDOO\�KROG����KHOG�WKDW�

WUDQVJHQGHU�VWDWXV�LV�D�VXEVHW�RI�VH[�GLVFULPLQDWLRQ���

6R�LW�LV�LPSRVVLEOH�WR�GLVFULPLQDWH�DJDLQVW�VRPHRQH�RQ�

WKH�EDVLV�RI�WUDQVJHQGHU�VWDWXV�ZLWKRXW�GLVFULPLQDWLQJ�

DJDLQVW�WKHP�RQ�WKHLU�EDVLV�RI�WKHLU�VH[���

$OVR�WKH�6WDWH�VDLG�WKDW�WKLV�ODZ�ZDV�GLIIHUHQW�

IURP�WKH�IHGHUDO�ODZV�WKDW�ZH�FLWH�ZKHUH�WKHUH�LV�)�9��

DQG�5D\�ZKHUH�WKHUH�LV�FDWHJRULFDO�EDQ�DJDLQVW�SHRSOH��

WUDQVJHQGHU�SHRSOH��FRUUHFWLQJ�WKHLU�VH[�GHVLJQDWLRQ�RQ�

WKHLU�ELUWK�FHUWLILFDWH���$QG�DOWKRXJK�WKRVH�FDVHV�GLG�

GHDO�ZLWK�WKH�FDWHJRULFDO�EDQ��LW�LV�WKH�VDPH�DV�KHUH�

EHFDXVH�WKLV�SROLF\�LV�SURKLELW����LV�PDNLQJ�LW�

LPSRVVLEOH�IRU�SHRSOH�FKDQJLQJ�WKHLU�ELUWK�FHUWLILFDWH�

VLQFH�LW�UHTXLUHV�VXUJHU\�WKDW�FKDQJHV�WKH�VH[�RI�DQ�

LQGLYLGXDO���

$QG�ZH�NQRZ�WKDW�WKDW�LV�QRW�D�VH[�WKDW�H[LVW���

6R�LQ�SUDFWLFDOO\�VSHDNLQJ��LW�LV�EDQQLQJ�WUDQVJHQGHU�

SHRSOH�IURP�FKDQJLQJ�WKHLU�ELUWK�FHUWLILFDWH���$QG�DOVR�

WKH�6WDWH�VD\LQJ�WKDW�LW�KDV�LQWHUHVW�LQ�DFFXUDWH�YLWDO�
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VWDWLVWLFV���,W�LV�DFWXDOO\�XQGHUPLQHG�E\�WKH�$FW�VLQFH�

DOORZLQJ�D�SHUVRQ�WR�FRUUHFW�WKH�JHQGHU�GHVLJQDWLRQ�RU�

WKH�VH[�GHVLJQDWLRQ�RQ�WKHLU�ELUWK�FHUWLILFDWH�WR�

UHIOHFW�WKHLU�JHQGHU�LGHQWLW\�DFWXDOO\�DOORZV�IRU�DQ�

DFFXUDWH�ELUWK�FHUWLILFDWH��ZKHUHDV��FXUUHQWO\�WKRVH�

SHRSOH�KDYH�DQ�LQDFFXUDWH�ELUWK�FHUWLILFDWH���

$QG�DOVR��,�JXHVV�WKH�ODVW�SRLQW�LV�WKDW�WKH�

6WDWH�DUJXHG�WKDW�GLVFORVXUH�RI�PHGLFDO�UHFRUGV�FRXOG�EH�

KDQGOHG�E\�DOORZLQJ�SHRSOH�WR�SURFHHG�XQGHU�SVHXGRQ\P�RU�

GR�DQ�LQ�FDPHUD�UHYLHZ���$QG�WKH�SRLQW�SUDFWLFDOO\�

VSHDNLQJ��PRVW�SHRSOH�ZKR�SURFHHG�SUR�VH�ZRXOG�QRW�NQRZ�

KRZ�WR�HYHQ�DFFHVV�WKRVH�PHDVXUHV���

6R�HYHQ�LI�WKDW�ZHUH�SRVVLEOH��WKDW�ZRXOGQ
W�

DFWXDOO\�ZRUN�LQ�PRVW�VLWXDWLRQV���$QG�DOWHUQDWLYHO\��

WKDW�ZRXOG�VWLOO�UHTXLUH�WKRVH�LQGLYLGXDOV�WR�VKDUH�WKDW�

SULYDWH�LQIRUPDWLRQ�ZLWK�WKH�MXGJH�DJDLQVW�WKHLU�ZLOO���

7KDQN�\RX��\RXU�+RQRU��

7+(�&2857���9HU\�JRRG���7KDQN�\RX���,I�FRXQVHO�ZLOO�

ZRUN�RXW�ZKHQ�WR�VXEPLW��,�ZRXOG�OLNH�WKRVH�VXEPLVVLRQV�

VLPXOWDQHRXV�DQG�WKH����MXVW�ZRUN�RXW�WKH�WLPLQJ�IRU�

WKDW�DQG�JHW�WKRVH�VXEPLVVLRQV�WR�WKH�&RXUW�LQ�WKH�IRUP�

RI�SURSRVHG�ILQGLQJV�DQG�FRQFOXVLRQV�DQG�EULHI�LQ�

VXSSRUW���$Q\WKLQJ�HOVH�EHIRUH�WKH�&RXUW�LQ�WKLV�PDWWHU�

WRGD\"��

06��60,7+*$//���1R��\RXU�+RQRU�
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05��5$7(���1RWKLQJ�IURP�WKH�3ODLQWLII��\RXU�+RQRU�

7+(�&2857���9HU\�JRRG���7KDQN�\RX�YHU\�PXFK���:H�DUH�

LQ�UHFHVV�RQ�WKLV�PDWWHU��

�3URFHHGLQJV�FRQFOXGHG�
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,��&/$8'(77(�+(15<��2IILFLDO�&RXUW�5HSRUWHU��

GR�KHUHE\�FHUWLI\�WKDW�,�UHSRUWHG�LQ�PDFKLQH�VKRUWKDQG�

WKH�IRUHJRLQJ�SURFHHGLQJV�DW�WKH�WLPH��SODFH�DQG�ZLWK�

WKH�DSSHDUDQFHV�RI�FRXQVHO�KHUHLQEHIRUH�QRWHG�

,�IXUWKHU�FHUWLI\�WKDW�WKH�WUDQVFULSW�

WUDQVFULEHG�IURP�P\�RULJLQDO�VKRUWKDQG�QRWHV�E\�PHDQV�RI�

FRPSXWHU�DVVLVWHG�WUDQVFULSWLRQ��LV�D�IXOO��WUXH��DQG�

FRUUHFW�WUDQVFULSW�RI�WKH�RUDO�WHVWLPRQ\�DGGXFHG�

WKHUHLQ��WR�WKH�EHVW�RI�P\�DELOLW\�

,�IXUWKHU�FHUWLI\�WKDW�,�DP�QRW�RI�FRXQVHO�

IRU��QRU�LQ�DQ\�ZD\�UHODWHG�WR��DQ\�RI�WKH�SDUWLHV�LQ�

WKLV�PDWWHU��QRU�DP�,�LQ�DQ\�ZD\�LQWHUHVWHG�LQ�WKH�

RXWFRPH�WKHUHRI�

,1�:,71(66�:+(5(2)��,�KDYH�KHUHXQWR�VHW�P\�

KDQG�WKLV���WK�GD\�RI�-DQXDU\�������

�V��&ODXGHWWH�+HQU\

���&/$8'(77(�+(15<
����������������������2)),&,$/�&2857�5(3257(5��



CERTIFICATE OF SERVICE

I, Kathleen Lynn Smithgall, hereby certify that I have served true and accurate copies of the 
foregoing Affidavit - Affidavit to the following on 01-28-2022:

Alexander H. Rate (Attorney)
713 Loch Leven Drive
Livingston MT 59047
Representing: John Doe I, Amelia Marquez
Service Method: eService

Akilah Maya Lane (Attorney)
2248 Deerfield Ln
Apt B
Helena MT 59601
Representing: Amelia Marquez
Service Method: eService

Elizabeth A. Halverson (Attorney)
1302 24th Street West #393
Billings MT 59102
Representing: Amelia Marquez
Service Method: eService

Emily Jones (Attorney)
115 North Broadway
Suite 410
Billings MT 59101
Representing: Gianforte, Gregory As Governor Of State Of Montana
Service Method: eService

John Knight (Attorney)
150 North Micigan Avenue Suite 600
Chicago 60601
Representing: Amelia Marquez
Service Method: Email

Tina B Solis (Attorney)
70 West Madison Street Suite 3500
Chicago 60601
Representing: Amelia Marquez



Service Method: Email

Seth A Horvath (Attorney)
70 West Madison Street Suite 3500
Chicago 60601
Representing: Amelia Marquez
Service Method: Email

F. Thomas Hecht (Attorney)
70 West Madison Street, Suite 3500
Chicago 60601
Representing: Amelia Marquez
Service Method: Email

 
 Electronically signed by Buffy Ekola on behalf of Kathleen Lynn Smithgall

Dated: 01-28-2022


