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STEVE BARRETT, et al., . Cause No. DV-21-581B

Plaintiffs, : Hon. Rienne H. McElyea
V. o
OIRDER ON CROSS-MOTIONS FOR

. STATE OF MONTANA, et al., " SUMMARY JUDGMENT
. v |

Defendants.

]
Before the Court are Plaintiffs’ Motion for Summary Judgment and Defendants’ Cross-

co
Motion for Summary Judgment. The motions were fully briefed and a hearing was held on
|

Co
September 7, 2022. From the oral arguments and its review of the briefs, the Court is fully advised.

DISCUSSION |
Summary judgment is only proper when “the pleadings, the discovery and disclosure

|
materials on file, and any affidavits show that there is no genuine issue as to any materia} fact and

|
that the movant is entitled to judgment as a matter of law.” Rule 56(c)(3), Mont. R. Civ. P.

!
Summary judgment is an extreme remedy which sho?uld !not replace a trial on the merits where
there are material factual disputes. The party moving for s’ummary judgment has the initial burden
of establishing the absence of genuine issues of materialﬁfj'act. The burden then shifts to the party
Lo .

opposing summary judgment to show, by more thanf me!re denial or speculation, that there are

genuine issues of material fact to be resolved. “[A]lli rea§0nable inferences which can be drawn
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from the evidence presented should be drawn in favo:r ofithe non-moving party.” Lee v. Great

Divide Ins. Co., 2008 MT 80, { 10, 342 Mont. 147, 182 P.3d 41.
|

I. STANDING b

The Court previously determined that PlaintiffsE ha\(e constitutional and prudential
standing. See March 7, 2022 Order Denying Motion to Dis:rnis-s (“Ord.™). In its Cross-Motion,
the State again argues the Plaintiffs do not have standing afnd urge the Court to reevaluate the

" issue on summary judgment, | '

Because nothing has changed since the Court’s“pri(s)r Order, and because the legal
arguments do not depend on factual development in thfe case, the Court declines to revisit its
prior order on standing. The Court reiterates its ﬁnding th;it Plaintiffs have prudential standing
and, to the extent there are any considerations that w01‘11d cinrdinarily weigh against hearing this
case, they are properly relaxed due to the importance o!f th!e issues. See Lee, 195 Mont. at 6, 635
P.2d at 1284 (taking a broad view of prudential sta-ndirflg when the issues are “of such overriding

public mement as to constitute the legal equivalent of all o:f them.”); CJS. Decl. Juds. § 27 (any

doubts about justiciability in declaratory judgment actionsf should be resolved in favor of

adjudication and justiciability rules “are relaxed in _ma;[tters: of great public interest.”); Heffernan
v. Missoula City Council, 2011 MT 91, 4 33, 360 Mont. 2@7, 255 P.3d 80.

The State also challenges the factual basis for Plair:ltiffs’ constitutional standing, arguing
that Plaintiffs have not placed sufficient evidence into the :record to demonstrate a connection

between themselves and the challenged legislation. Héwe;rer, the State appears to misapprehend

the nature of Plaintiffs’ claimed constitutional injuries, Plaintiffs do not advance individual
discrimination or equal protection claims. Rather, Plaintiffs contend that Article X, § 9 of the

Montana Constitution gives them a legally protected ihterlsst in the independence of the public




: _ I .
higher-education system, and that the challenged legisllatio'n invades that interest. As to this

constitutional injury, Plaintiffs have carried their burde]'n. Plaintiffs are members of the university

© community in Montana and are the intended beneficiaries of Article X, § 9. The Court has
already held that Plaintiffs have a pfotectable interest in th§3 independence of the higher

education system. Thus, to the extent the challenged legislation undercuts that independence,
. ‘ -
Plaintiffs have suffered an injury in fact sufficient to establish standing.

1L THE CHALLENGED LEGISLATION VIOLATEI‘ES ART. X, §9.

The facial constitutional challenges to HB 349, HB 112 (as it pertains to post-secondary

institutions), and SB 319, § 2 are purely legal questions appropriate for resolution on summary

judgment. The Montana Supreme Court recently issued its‘ decision in Board of Regents of

J

ngher Education v. State (“Regents™), 2022 MT 128, 409l Mont. 96, 512 P.3d 748. Regents and
Article X, § 9 of the Montana Constitution control and are dlsposmve in this matter.

The Montana Constitution vests the Board of Regqnts of Higher Education with broad

authority to govern the Montana University System: .
The government and control of the Montana university system is
vested in a board of regents of higher ec:lucattion which shall have full

. power, responsibility, and authority to supervise, coordinate, manage
and control the Montana university system and shall supervise and

coordinate other public educational institutions assigned by law.
' t

Mont. Const. art. X, § 9(2)(a) (1972). “Inherent” in this pfovision is “the realization that the
Board of Regents is the competent body for determini:ng priorities in higher education.” Regents,
4 14 (citing Bd. of Regents of Higher Ed. v. Judge, 16% MPnt. 433, 454, 543 P.3d 1323 (1975)).
Article X, § 9 establishes the Board as a “constitution?l df::partrﬁent” with a commensurate “need
for reasonable constitutional autonomy” and freedom !frori% “political changes of fortune.” Sheehy

. I l ’ .
v. Comm’r of Pol. Prac.’s, 2020 MT 37,911, n.1, 399 Mc|mt. 26, 458 P.3d 309; Regents, J 13.



The Board’s authority is not strictly limited to ‘Iacaldemic, financial and administrative

affairs.” Regents, 9 18-21. The Board has broad, implied power “to do all things necessary and
proper to the exercise of its general powers” and to ens“ure the “health and stability of the MUS.”
Id 9 17 (quoting Sheehy, 129). . ; [

When “the legislature attempts to exercise cont;rol of the MUS by legislative enactment,”
courts “must engage in a case-by-casc analysis to detex_mix:le whether the legislature’s action
impermissibly infringes on the Board’s authority.” Shelehyg 9 37 (McKinnon, J., concurring)
(citing Judge, 168 Mont. at 451, 543 P.3d at 1333-34). “[\I'V]here legislative action infringes
upon the constitutionally granted powers of the Board to silpervise, coordinate, manage, and
control the MUS, the legislative power must yield.” Régenfrs, 1 24.

While duly enacted statutes are entitled to a prei:su_n:lption of constitutionality, the
challenged legislation clearly amounts to an impermisgible attempt “to exercise control of the
MUS by legislative enactment.” The Court concludes Ethat HB 349, HB 112 (as it pertains to
post-secondary institutions), and SB 319, § 2 each vioiate lArticle X, § 9 and are unconstitutional
beyond a reasonable doubt. | |

A HB 349 (2021) is unconstitutional. ' '

i1 9, iMCA, is styled as an anti-
1
discrimination and free speech bill. HB 349 purports to limit discipline for certain kinds of

- . - ! | * - .
speech (i.e., unless the speech “is unwelcome and is so severe, pervasive, and subjectively and

House Bill 349, codified at § 20-25-518 and -5

objectively offensive that a student is effectively deniéd e<|;1ua1 access to educational opportunities

or benefits provided by the public postsecondary instifutién”) and dictates whether certain
| .

student groups are entitled to the benefit of university irecqgnition, funding, services, and

support. While the parties disagree about the actual pqrpo:se and effect of the bill, it intrudes into

1

1
|
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internal MUS governance and impacts matters constitutionally committed to the Board’s

oversight. -
The Court rejects. the State’s argument that the legislature is constitutionally authorized to
act in this realm because HB 349 works “in tandem” vx:rith -;and furthers existing Board anti-

discrimination policies. This argument does not comport with the recent Regents decision or the
) I
| | .

' plain language of Article X, § 9, which commits to the| Board the “full power, responsibility, and
authority” to supervise, coordinate, manage and contrc%l thfg MUS. As Regents explained, the
only prior case where the Court has found concurrent IFegis:lative authority involved a statute
promulgated under the 1889 State Constitution, before Art!icle X, § 9 was established in the 1972

P
Constitution. Regents, § 16 (discussing Duck Inn v. MSU Northern, 285 Mont. 519, 526, 949
P.2d 1179 (1997)). - '

i

Regardless, the Court is not persuaded by the State;’s argument that HB 349 works in

~ tandem with and enhances the Board’s authority, as thb Montana Slipreme Court found in Duck
, " i

Inn. HB 349 expressly restricts the Board’s authority to en:force its existing anti-discrimination
[
policy (BOR Policy 703). It would interfere with the rfalatipnships between and among the

Board, the MUS member schools, and the students, an:d itimpermissibly directs the allocation of

university system resources. The Court concludes that HB 349 unconstitutionally infringes upon
115 y p

| |
the Board’s authority to oversee student groups and to adrinister university finances and

L
facilities. L

B. HBI112 (2021) is unconstitutional.
House Bill 112, cited as the “Save Women’s Sporfs' Act” and codified at § 20-7-1305
| .

through 1307, MCA, purports to require public schools to} designate athletic teams based on
|

biological sex, bars “students of the male sex” from pz:irticlipating in women'’s sports, and affords



|
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|
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|
a cause of action against the sponsoring school for viol:atio'n of these requirements. In effect,

: |
HB 112 would prohibit transgender women from partic¢ipating in athletics.

|

The Court rejects the State’s argument that thisiis an appropriate subject for legislation

due to the lack of an existing Board policy speciﬁcally! adc%ressing transgender athletes. The State
o
offers no authority that the legislature has any concurrent power with MUS relating to student
b
athletics. Extracurricular activities are a well-recognized part of the educational experience,
!

within the Board’s constitutional authority. State ex rel, Bq;rtmess v. Bd. of Trustees of Sch. Dist.
No. 1,223 Mont. 269, 274-75, 726 P.3d 801, 804 (1986). Fhe Board has overseen athletics

programs and promulgated related policies governing fJarticipation and non-discrimination since
P
the Board’s inception. See BOR Policies 1201-1203 arllld associated history notes. The Board has

“full” power and responsibility in this realm. ‘.
Further, HB 112 contradicts established Board :pollcy. BOR Policy 1202.1 requires,

among other things, that all MUS athletics programs c:'ompiy with the rules and requirements of

the NCAA or other governing national organization. Tihe legislative history of HB 112 indicates

4
that the MUS opposed the bill out of concern that it could force member schools out of

compliance with national organization requirements arFld impede their eligibility to participate in

interstate competition and host post-season events. Coptra'ry to the State’s characterization, the’
Board’s policy is not a delegation of the Board’s const;itutional authority to 2 non-governmental

body, but an exercise of the Board’s authority to ensur!e the eligibility of Montana athletes and to
| '

protect the MUS’s substantial financial investment in :its a;thletics programs. HB 112 would

interfere with that agenda which is entrusted to the Board’s judgment.

The Court also rejects the State’s argument tha't HB 112 is a “neutral law[] of state-wide

concern” that remains within the legislature’s domain ;beciause it also applies to public primary

i
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. [
and secondary schools. See Regents, § 17. HB 112 expressly targets collegiate athletics and

public “institution[s] of higher education.” It is akin to'HB| 102, which also had applications
i

" outside of the MUS, but the campus carry provisions were “aimed directly” at the Board and

implicated its constitutional authority. Regents, 717, |

: i
The Court concludes that, as applied to the Board, }-IB 112 unconstitutionally infringes

upon the Board’s constitutional authority to oversee student groups and activities and would

otherwise invite financial and administrative consequepces: that firmly place this matter within
the Board’s exclusive domain. :
i t

C. SB 319, § 2 (2021) is unconstitutional.

Senate Bill 319 addresses various campaign ﬁnancfe and electioneering matters. Relevant
to this case, Section 2, codified at § 20-25-452, MCA, 'w01ll1d prohibit longstanding and Board-
approved funding measures for “student organizationsjﬁmbtioning as political committees.” This

) b
provision directly affects Plaintiff MontPIRG, a student-directed, non-partisan public advocacy

{

group that has operated out of the University of Montana for more than forty years.

J

The Court rejects the State’s arguments that the Board has yielded its exclusive authority
Co
by failing to promulgate a relevant policy or by deleg::l'tingE the matter to the students. Again, the

alleged absence of a specific policy does not give the Legis'lature license to act on matters

constitutionally committed to the Board, which is no less an infringement. Moreover, the process
by which student fees are proposed, approved, and ass;essqd is set forth in BOR Policies 940.12.1

and 940.31. MontPIRG’s funding arrangements have peer;1 submitted to and approved by the

|
Board on a biennial basis, with the support and apprm:ral of the affected student body, pursuant to

|
the Board’s policies and under its authority. The Court co.llcludes that SB 319, § 2 impermissibly

seeks to micromanage student groups and financial matters that are committed to the Board’s

f
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oversight. It is a further unconstitutional infringement Af the Board’s constitutionally guaranteed

|

i

authority.

|
None of the bills at issue is this case can be fairly cparacterized as neutral laws of

!
statewide concern. They do not involve the exercise of the retained legislative powers of

appropriation or audit. Each attempts to directly control internal university affairs and inject
legislative policy judgments into MUS administration, ‘contrary to the letter and intent of the

Montana Constitution. See Regents, § 17. The challenged t;ills each violate Article X, § 9 and are
. o
unconstitutional, b

III. ATTORNEYS’ FEES o

Plaintiffs seek recovery of their attorneys’ fees _pur;suant to the private. attorney general
Co
doctrine. The private attorney general doctrine is an equitable exception to the American Rule,

i

applicable “when the government, for some reason, fai:ls t(lﬁ properly enforce interests which are

significant to its citizens.” W. Tradition P 'ship v. Mont. A. |G., 2012 MT 271, 9 13, 367 Mont.

1'12, 291 P.3d 545. “The basic objective of the doctrintfa is to encourage suits enforcing important

public policies by providing substantiai attorney fees tg{) su:ccessful litigants in such cases.”

Flannery v. Cal. Highway Patrol, 71 Cal.Rptr.2d 632,}635' (Cal. App. 1998); Sunburst Sch. Dist.
I .

No. 2v. Texaco, Inc., 2007 MT 183, 91, 338 Mont. 259,i165 P.3d 1079 (citing Fiannery).

The Court must consider three factors: (1) the Strerflgth or societal importance of the
public policy vindicated by the litigation; (2) the nece§sit3(; for private enforcement and the
resulting burden; and (3) the number of people who be;nef‘lt. W. Tradition, Y 14 (citing Montrust
v. State ex rel. Bd. of Land Comm'rs, 1999 MT 263, 1[]366,1296 Mont. 402, 989 P.2d 800).

The first factor requires “that constitutional intfereslts be vindicated to demonstrate the

societal importance of the litigation.” Clark Fork Coaé’itio'n v. Tubbs, 2017 MT 184, 1 18, 388

po
Mont. 205, 399 P.3d 295. This requirement is met. This case is about fundamental separation-of-

|
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powers issues and public education, both matters of sta;tew de importance. All the claims, issues

and arguments are constitutional in nature. See Montrust, 1] 67, 69 (awarding fees against the

state because our public schools are matters of importance “to all Montanans”).
: |

. . e . .
The second factor, necessity of private enforcement and the resulting burden, weighs in
favor of the State. The Board of Regents could have initiated an action asserting its

constitutional authority and challenging the bills at issue inl this case, thereby alleviating

' ! E . . .
Plaintiffs’ burden in this matter. While the Court has determined that Plaintiffs have standing to
assert the claims at issue in this action, it may not have been necessary for Plaintiffs to initiate

. Cod
this action as the Board could have asserted its own au.thor;ity.
|

The third factor, the size of the grdup that stands to; benefit, weighs in favor of Plaintiffs.

i
Montana’s public universities are among the largest and most important public institutionls in this

state. This case stands to benefit the moré than 40,000 ‘students who presently make up the

Montana Univérsity System as well as future students and many thousands of MUS faculty,

employees, and the public at large. See Montrust, 67: 69?

The Court also looks to § 25-10-711(1)(b), MCA, lLvhich provides that fees should only
be awarded against the State if the State’s defense is ﬁ"ivolfous or in bad faith. “While not
dispositlive, this standard also serves as 'a guidepost in anaiyzing a claim for fees under the
private attorney general doctriné.” Western Tradition P 'ship v. AG of Mont., 2012 MT 271, ] 18,

367 Mont. 112, 291 P.3d 545. Plaintiffs argue § 25-10-71 1(1)(b), MCA, is not applicable when

fees are sought pursuant to the private attorney general doctrine and the Montana Supreme Court

has not applied it in later cases addressing the private gtto'rney general doctrine. While Justice
- R .
Nelson agreed with Plaintiffs’ argument in his dissent.in Western Tradition P 'ship, the majority -

of the Montana Supreme Court has not stated that it is improper to rely on § 25-10-711(1)(b),



o

.

MCA, in evaluating fees under the private attorney genlerall doctrine, nor has it overruled Western

Tradition P’ship. The Court finds the State’s defense i this action was not frivolous or pursued

in bad faith which weighs in favor of the State in determining whether fees are appropriate.

Based on the Court’s conclusions that it may hafve 1:1ot been nei:essary for Plaintiffs to
privately enforce the Board’s authority and that the State’s'defense was not frivolous or in bad
]
faith, the Court finds that an award of Plaintiffs’ attorneys’ fees under the private attorney

general doctrine is not appropriate.

!

|
Based on the above, the Court hereby GRANTS Plaintiffs’ Motion for Summary

!
Judgment and DENIES the State’s Cross-Motion for Summary Judgment.

ORDER

The Court DECLARES that (1) HB 349 (§ 20%25-?1 8 and 519, MCA), (2) HB 112
(§ 20-7-1305 through 1307, MCA) as it pertains to inséitufions of higher education, and (3) SB |
319, § 2 (§ 20-25-452, MCA) infringe ﬁpon the authority cE)f the Board of Regents under Article
X, § 9 of the Montana Constitution and PERMANEN;I'L’i’ ENJOINS any application or
enforcement of these unconstitutional enactments as aéaiqst the Board of Regents, the Montana
University System and its constituent units, and on an}ff MUS campus or property.
The Court DENIES Plaintiff_s’ request for their fees apd cﬁc)sté under the private attorney general

doctrine.

b
Dated September  / éz , 2022. |

Hon. Rie'nf'le;H. McElyea ﬂ
District CEIoun]'ft Judge

.V James H. Goetz / Jeffrey J. Ti 'ld
c: ames H. Goetz / Jeffrey I. Tierney o
\“Raphael Graybill fmm f

v Austin Knudsen / Kristin Hansen / David M.S.’ Dewhirst / Kathleen L. Smithgall q ( (U [ ,m%
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